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Article 1§1 - Policy of full employment 

1. RESC 1§1 BOSNIA AND HERZEGOVINA 

The Committee takes note of the information contained in the report submitted by 
Bosnia and Herzegovina. 

Employment situation 

According to the report, the GDP growth rate decreased from – 0.9% in 2011 to – 
1.2% in 2012 before decreasing further to -2.4% in 2013. 

According to the report, the overall employment remained at an alarmingly low level 
(2011 – 31.9%; 2014 – 31.7%) during the reference period. 

The male employment rate remained at a low level (2011; 41.3% – 2014; 41.2%) 
and the female employment rate at a very low level (2011; 23.0% – 2014; 22.7%).  

According to the report, the unemployment rate stood at 27.5% in 2014. The youth 
unemployment rate (% of active population aged 15 – 24) increased during the 
reference period even further from 56.4% in 2011 to 61.0% in 2014. The same 
development was observed with respect to the long-term unemployment rate (% of 
active population aged 15 – 74), which increased from 22.3% in 2011 to 23.4% in 
2014. 

The Committee takes note of the continued contraction of the economy which 
resulted in negative features of the labour market, in particular by low participation 
rates and high unemployment rates. 

Employment policy 

The Committee notes from the report, that in the employment field national policy 
was guided by the 2010 – 2014 Employment Strategy adopted in 2010 by the 
Government of Bosnia and Herzegovina. Specific emphasis was put on addressing 
the youth unemployment rate by the implementation of the 2nd phase of the “Youth 
Employment Project”. Another focus was the “2012 – 2015 Decent Work Country 
Programme”.  

The report describes that the Federation Employment Agency in co-operation with 
the cantonal employment services was continuously implementing active 
employment policies through programs tailored to the needs of the labour market in 
accordance with the Law on Mediation in Employment and Social Security of 
Unemployed Persons. The number of persons included in the active employment 
policy measures had been increasing during the reference period peaking 16 000 
people in 2014. 

However, the Committee notes from the 2014 European Commission Progress 
report that public employment services lack both administrative and financial 
capacity to implement active labour market measures (Bosnia and Herzegovina 
progress report, European Commission, 2014).  

The Committee requests once again information on the targeting and monitoring of 
the labour market measures. It asks again whether the employment policies in place 
are monitored and how their effectiveness is evaluated. 

The Committee notes that national strategies and labour market policies as 
implemented have not been adequate in promoting job creation and combatting 
unemployment. 
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Conclusion  

The Committee concludes that the situation in Bosnia and Herzegovina is not in 
conformity with Article 1§1 of the Charter on the ground that employment policy 
efforts have not been adequate in combatting unemployment and promoting job 
creation. 

Historic elements 

In Conclusions 2016, the Committee concluded that the situation is not in 
conformity on substantial issues. 

In conclusions 2012,  the Committee had concluded that the situation in 
Bosnia and Herzegovina was not in conformity with Article 1§1 of the Charter 
on the ground that it had not been established that employment policy efforts 
have been adequate in combatting unemployment and promoting job 
creation. The Governmental Committee did not deal with this situation. 

 

2. RESC 1§1 GEORGIA 

The Committee takes note of the information contained in the report submitted by 
Georgia. 

Employment situation 

The Committee notes from the National Statistics Office of Georgia that GDP growth 
rate decreased from 6.7% in 2012 to 1.7% in 2014.  

According to Eurostat the overall employment rate increased during the reference 
period from 59.3% in 2011 to 62.2% in 2014. 

The male employment rate increased from 66.7% in 2011 to 69.7% in 2014. The 
female employment rate also increased from 52.8% to 55.3%. The employment rate 
of older workers likewise increased from 69.2% to 72.2%. 

The National Statistics Office of Georgia shows that the unemployment rate 
decreased from 15.1% (2011) to 12.4% (2014). 

As in the previous Conclusions, the Committee asks to provide information in the 
next report on youth unemployment and long-term unemployment. 

The Committee notes that the economy declined tremendously during the reference 
period. The Committee recognises that despite this economic decline the 
employment indicators show a positive trend. 

Employment policy 

The Committee deplores that the report again provides very scarce information on 
the matters to be examined under Article 1§1.  

The report does not indicate what active labour market measures are available in 
general to job seekers. It also fails to provide complete information on the number of 
beneficiaries in the different types of active measures, and on the overall activation 
rate, i.e. the average number of participants in active measures as a percentage of 
total unemployed. Likewise, it contains no data as regards expenditure on active 
labour market policies (as a percentage of GDP).  

The Committee recalls that in order to assess the effectiveness of employment 
policies it requires information on the above indicators. As the report contains no 
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information on these matters, the Committee considers that employment policies 
have been adequate in tackling unemployment and job creation.  

Finally, the Committee recalls that labour market measures should be targeted, 
effective and regularly monitored. It asks the next report to indicate whether 
employment policies are monitored and how their effectiveness is evaluated. 

Conclusion  

The Committee concludes that the situation in Georgia is not in conformity with 
Article 1§1 of the Charter on the ground that employment policy efforts have not 
been adequate in combatting unemployment and promoting job creation. 

Historic elements 

In Conclusions 2016, the Committee concluded that the situation is not in 
conformity on substantial issues. 

In conclusions 2012, the Committee had concluded that the situation in 
Georgia was not in conformity with Article 1§1 of the Charter on the ground 
that it had not been established that employment policy efforts have been 
adequate in combatting unemployment and promoting job creation. The 
Governmental Committee did not deal with this situation.  

 

3. ESC 1§1 GREECE 

The Committee takes note of the information contained in the report submitted by 
Greece. 

Employment situation 

According to Eurostat, the GDP growth rate decreased seriously during the 
reference period. It decreased sharply in 2011 by -9.5% and by another -7.3% in 
2012. In 2013 and 2014 the GDP growth rate recovered a bit from – 3.2% in 2013 to 
0.7% in 2014. The GDP growth rate was well below the EU 28 average which stood 
at 1.4% in 2014. 

The overall employment rate decreased during the reference period, namely from 
55.1% in 2011 to 49.4% in 2014. This rate was far below the EU 28 average rate 
which stood at 64.9% in 2014. 

The male employment rate decreased sharply from 73.0% in 2009 to 58.0% in 2014. 
This rate was considerably below the EU 28 average of 70.1% in 2014. The female 
employment rate also decreased, namely from 48.9% in 2009 to 41.1% in 2014. 
This rate was well below the EU 28 average rate of 59.6%. The employment rate of 
older workers also decreased from 42.4% in 2009 to 34.0% in 2014 which is more 
than 15% below the EU 28 average rate of 51.8% in 2014. 

The unemployment rate increased from 21.4% in 2011 to 24.5% in 2014 thus 
standing well beyond the EU 28 average rate of 10.2%. 

The youth unemployment rate increased from 44.7% in 2011 to an alarmingly high 
52.4% in 2014.  

During the reference period the long-term unemployment rate (as a percentage of 
the active population aged 15 – 74) increased sharply from 8.8% in 2011 to 19.5% 
in 2014. 



7 

The Committee notes that the labour market situation in Greece was during the 
reference period still marked by the economic crisis, as shown particularly by the 
alarming trend of the employment indicators. 

Employment policy 

The Committee notes from the report, that a series of policy measures were 
undertaken aimed at containing unemployment, retaining existing jobs, creating new 
jobs, integrating young persons and vulnerable groups in the labour market, 
undertaking entrepreneurial initiatives and supporting industries particularly affected 
by the impact of the financial crisis.  

The Committee also notes that the EU initiative for implementing the “Youth 
Guarantee” programme had been taken over at the national level with a budget 
amounting to 340 Million Euros (financed 50% EU and 50% national budget). 

The Committee takes note of the different active labour market programmes 
mentioned in the report (for instance, programmes for young self-employed and 
older unemployed persons or the introduction of labour market vouchers for young 
persons to gain work experience (12 000 beneficiaries). 

However, the Committee notes that the report fails to provide the activation rate and 
the public expenditure on active labour market policies in Greece. 

The Committee notes that the labour market measures were not adequate to 
counter the difficult employment situation in the country. Therefore, the situation is 
not in conformity with Article 1§1 of the Charter. 

Conclusion  

The Committee concludes that the situation in Greece is not in conformity with 
Article 1§1 of the 1961 Charter on the ground that employment policy efforts have 
not been adequate in combatting unemployment and promoting job creation. 

Historic elements 

In Conclusions XX-1 (2012), the Committee concluded that the situation in 
Greece was not in conformity with Article 1§1 of the Charter on the ground 
that it had not been established that employment policy efforts had been 
adequate in combatting unemployment and promoting job creation. The 
Greek representative provided information in writing (Report concerning 
Conclusions XX-1 (2012), December 2013). 

In Conclusions XIX-1 (2008), the Committee concluded that the situation in 
Greece was not in conformity with Article 1§1 of the Charter on the ground 
that it had not been established that employment policy efforts had been 
adequate in combatting unemployment and promoting job creation. The 
Governmental Committee did not examine the situation. 

In Conclusions XVIII-1 (2006), pending receipt of the information requested, 
the Committee concluded that the situation in Greece was not in conformity 
with Article 1§1 of the Charter on the grounds that despite a number of 
employment programmes launched,  the public policy measures in favour 
of  full employment were inadequate. The Greek representative provided 
information in writing (Report concerning Conclusions XVIII-1 (2006), July 
2007). 
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4. RESC 1§1 ITALY 

The Committee takes note of the information contained in the report submitted by 
Italy. 

Employment situation 

The Committee notes from Eurostat, that the GDP growth rate decreased sharply 
from 2011 (0.6%) to 2012 (-2.8%). The GDP growth rate recovered between 2013 (-
1.7%) and 2014 (-0.3). The GDP growth rate remained well below the EU 28 
average which stood at 1.4% in 2014. 

The overall employment rate decreased slightly during the reference period (2011 – 
56.8%; 2014 – 55.7%). The overall employment rate stood well below the EU 28 
average of 64.9% in 2014. 

The male employment rate decreased from 68.5% in 2011 to 64.7% in 2014. This 
was well below the EU 28 average rate of 70.1% in 2014. The female employment 
rate remained stable (2009 – 46.4%; 2014 – 46.8%). This rate was considerably 
below the EU 28 average which stood at 59.6% in 2014. The employment rate of 
older workers increased sharply from 35.6% in 2009 to 46.2% in 2014. It remained 
however below the EU 28 average of 51.8% in 2014. 

The unemployment rate increased considerably from 8.4% in 2011 to 12.7% in 
2014, which was above the EU 28 average of 10.2%. The youth unemployment (% 
of active population aged 15-24) increased considerably from 29.2% in 2011 to 
42.7% in 2014. The same trend could be observed with respect to the long-term 
unemployment rate (% of active population aged 15-74) which increased from 4.3% 
in 2011 to 7.8% in 2014. 

The Committee notes that the labour market situation in Italy continued to 
deteriorate during the reference period as shown in particular by the increase in the 
different unemployment rates. 

Employment policy 

As regards employment policy, the Committee notes from the report that the 
Government of Italy pursues the EU 2020 strategy which aims at raising the 
employment rate for women and men aged 20 – 64 to 75%. In this context the 
labour law has undergone three reforms adopted between 2011 and 2014. These 
reforms aim to develop long-term employment for the vulnerable groups such as the 
youth by the introduction of a Youth Guarantee. 

According to the report, the most recent labour law initiative is the so-called ‘Jobs 
Act’ adopted in 2014. The ‘Jobs Act’ creates additional incentives to increase the 
number of long-term employment. It also increases the resources devoted to active 
labour market policies while improving their effectiveness.  

In order to improve the activation policy, the ‘Jobs Act’ also foresees the setting up 
of the Unique Agency for Active Policies (ANPAL). This Agency has a central role in 
the coordination of regional action on the matter. 

According to Eurostat, public expenditure on active labour market policies in Italy 
amounted to 1.9% of GDP in 2013 which was about the EU 28 average (where in 
2011 the average public spending on active labour market measures as a 
percentage of GDP that year was 1.8%). 

The Committee takes note of the information provided with respect to the 
effectiveness of the labour market programmes. However, they have not been 
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sufficient to have an impact on the unemployment rates. In the next report, the 
Committee requests information the results achieved. 

Conclusion  

The Committee concludes that the situation in Italy is not in conformity with Article 
1§1 of the Charter on the ground that the employment policy efforts have not been 
adequate in combatting unemployment and promoting job creation. 

 

Historic elements 

In Conclusions 2012, the Committee concluded that the situation in Italy was 
not in conformity with Article 1§1 of the Charter on the ground that it had not 
been established that employment policy efforts had been adequate in 
combating unemployment and promoting job creation. The Italian 
representative provided information in writing. 

The conclusion was deferred in 2006 and in 2008. 

In Conclusions 2002, the Committee concluded that Article 1§1 provided an 
obligation as to policies and measures as well as to result. In view of the 
dynamic character of this provision a situation where unemployment persists 
imposes on states an obligation to intensify their efforts to realise a high and 
stable level of employment. Referring to the persisting high level of 
unemployment in Italy, the very high level of long-term unemployment and the 
extremely high youth unemployment rate, especially in the south of the country, 
the Committee considered on the basis of the information available at this stage 
that the employment policy effort, particular the relatively low level of 
participation in active measures, is inadequate. The Committee therefore 
concluded that Italy does not satisfy its obligations under Article 1§1 of the 
Revised Charter. The Governmental Committee examined the situation.Taking 
into account the efforts made by the Italian Government and the recent positive 
trends, the Committee decided to ask the Italian Government to continue its 
efforts to create employment, reduce unemployment and to ensure tangible 
results (Report concerning Conclusions 2002, December 2002). 

 

5. RESC 1§1 MOLDOVA 

The Committee takes note of the information contained in the report submitted by 
the Republic of Moldova. 

Employment situation 

According to the National Bureau of Statistics, the GDP growth rate decreased from 
6.8% in 2011 to – 0.7% in 2012 before increasing sharply to 9.4% in 2013 before 
decreasing again to 4.8% in 2014. 

According to the report, the overall employment rate remained practically stable 
(2011 – 39.4%; 2014 – 39.6%) during the reference period. 

The male employment rate remained stable at 42.1% and the female employment 
rate practically stable (2011; 37.1% – 2014; 37.4%).  

According to the National Bureau of Statistics, the unemployment rate decreased 
from 7.4% in 2011 to 5.1% in 2014. The youth unemployment rate (% of active 
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population aged 15 – 24) decreased during the reference period from 17.8% in 2011 
to 12.2% in 2014.  

For the next report, the Committee requests information on the employment rate of 
older workers as well as on the long-term unemployment rate (% of active 
population aged 15-74). 

The Committee notes that the economic situation remains unstable. The GDP 
featured rather fragile despite the relatively high 2013 and 2014 growth rates. 
However, these GDP growth rates had no positive impact on the employment rate 
even though the unemployment rate stood with 5.1% at a rather low level and the 
youth unemployment rate declined by more than 5.0% during the reference period. 

Employment policy 

The National Strategy in place to implement the necessary labour market policies 
covers the period 2007 – 2015 meaning the last two reporting cycles. Likewise, 
active labour market measures are still guided by the law on employment and social 
protection of persons seeking a job (Law No. 102-XV of 13 March 2003). During the 
reference period, specific plans contained measures to support a number of 
vulnerable groups such as young persons, the Roma population or people with 
disabilities. However, the information provided is not supported with relevant 
statistical data. The Committee requests that in the next report these statistical data 
are provided, 

According to the report, public expenditure on active labour market policies 
amounted to 0.02% of GDP in 2014, which is by international comparison very low. 

The Committee notes that the report fails to provide the requested data on the 
overall activation rate as well as the information on the evaluation of the applied 
employment policies. 

The Committee notes that labour market policies have not been sufficient to reduce 
the unemployment rate and to create jobs. Therefore, the situation is not in 
conformity with Article 1§1 of the Charter. 

Conclusion  

The Committee concludes that the situation in the Republic of Moldova is not in 
conformity with Article 1§1 of the Charter on the ground that employment policy 
efforts have not been adequate in combatting unemployment and promoting job 
creation. 

Historic elements 

In Conclusions 2016, the Committee concluded that the situation is not in 
conformity on substantial issues. 

In conclusions 2012,  the Committee had concluded that the situation in the 
Republic of Moldova was not in conformity with Article 1§1 of the Charter on 
the ground that it had not been established that employment policy efforts 
have been adequate in combatting unemployment and promoting job 
creation. The Governmental Committee did not deal with this situation.  
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6. RESC 1§1 PORTUGAL 

The Committee takes note of the information contained in the report submitted by 
Portugal. 

Employment situation 

According to Eurostat, the economy of Portugal was back to growth in 2014 (+0.9%) 
after three years of decline (-1.8% in 2011; -4.0% in 2012; -1.1% in 2013). The EU 
28 average GDP growth rate stood in 2014 at 1.4%. 

The overall employment rate remained relatively stable during the reference period 
(63.8% in 2011; 62.6% in 2014). The rate remained below the EU 28 average rate of 
64.9% in 2014. 

The male employment rate decreased by 5.0% (70.8% in 2009; 65.8% in 2014), 
thus distancing itself from the EU 28 average rate of 70.1% in 2014. The female 
employment rate decreased slightly from 61.5% in 2009 to 59.6% in 2014 but 
remained at the same level as the EU 28 average rate of 59.6%. The employment 
rate of older workers decreased from 49.7% in 2009 to 47.8% in 2014. This rate is 
below the EU 28 average rate of 51.8% in 2014. 

The unemployment increased from 12.9% in 2011 to 14.1% in 2014 which was well 
beyond the EU 28 average rate of 10.2%. 

The youth unemployment rate stood already at a high level in 2011 (30.2%). It 
increased further to 34.7% in 2014. During the reference period the long-term 
unemployment rate (as a percentage of the active population aged 15 – 74) 
increased from 6.2% in 2011 to 8.4% in 2014.  

The Committee notes that the economy of Portugal was undergoing a period of 
difficulty during the reference period. Even though GDP found its path back to 
growth in 2014, both the employment and unemployment figures deteriorated during 
the reference period.  

Employment policy 

The Committee notes from the report the considerable number of employment 
policies and labour market reforms undertaken which aim at reducing 
unemployment in general and disincentives to work for disadvantaged groups such 
as older workers, youth and persons with disabilities.  

According to Eurostat, public expenditure on active labour market policies in 
Portugal amounted to 1.8% of GDP in 2011 which was the same level as the EU 28 
average . 

The Committee notes the information given on the monitoring of the effectiveness of 
the labour market measure. For example, 49% of the unemployed people integrated 
into the employment support measures concerned. 

The Committee notes that Portugal is back on the path to economic growth. It also 
notes the important percentage of GDP it spends on active labour market policies. 
However, despite all the measures taken, all employment and unemployment 
indicators developed unfavourably during the reference period with in particular the 
youth unemployment attaining a record high of 34.7%. 

Conclusion  

The Committee concludes that the situation in Portugal is not in conformity with 
Article 1§1 of the Charter on the ground that the employment policy efforts have not 
been adequate in combatting unemployment and promoting job creation. 
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Historic elements 

The situation is not in conformity on this ground for the first time. 
 

7. ESC 1§1 SPAIN 

The Committee takes note of the information contained in the report submitted by 
Spain. 

Employment situation 

The GDP growth rate was at – 1.0% in 2011 and at – 1.7% in 2013. It rebounded to 
1.4% in 2014 reaching the same level as the EU 28 average rate. 

The overall employment rate decreased from 58.0% to 56.0% from 2011 to 2014. 
This rate is well below the EU 28 average of 64.9% (2014). 

From 2009 to 2914 the male employment rate decreased from 66.5% to 60.7%. The 
female employment decreased during the same period from 53.3% to 51.2%. The 
employment rate of older workers remained practically stable (44.0% in 2009; 44.3% 
in 2014).  

The unemployment rate increased further from 21.4% to 24.5% in 2014. This rate 
was considerably higher than the EU 28 average of 10.2%. 

The youth unemployment increased even further during the reference period (from 
46.2% in 2011 to 53.2% in 2014). 

The long-term unemployment rate as a percentage of the active population aged 15 
– 24 increased considerably from 8.9% in 2011 to 12.9% in 2014. 

The Committee notes that Spain remained harshly hit by the consequences of the 
economic crisis. The economy grew again in 2014. However this growth had no 
impact on the employment situation yet. The burden of this difficult situation as 
carried particularly by young persons is worrying with an unemployment rate of 
53.2% in 2014. 

Employment policy 

In its previous Conclusion, the Committee asked for an evaluation of the impact of 
the comprehensive reform of the Spanish labour market undertaken in 2012.  

According to the report, a key element of the reform was the priority given to 
collective bargaining agreements at the firm level over those at the regional level 
and the greater possibility given to firms to opt-out from a collective agreement and 
adopt internal flexibility measures to limit job destruction. In addition, the extension 
of collective bargaining agreements after their end date if no new agreement is 
reached was limited to a maximum period of one year. Dismissal regulations were 
also modified, redefining the conditions for fair dismissal, reducing monetary 
compensations in the case of unfair dismissal and eliminating the requirement of 
administrative authorisation in the case of collective redundancies. Moreover, a new 
permanent contract for full-time employees in small firms was introduced with an 
extended trial period of one year. 

According to the report, the reform promoted the internal flexibility of firms and 
reduced dismissal costs for permanent workers. The reform led to a significant wage 
moderation which contributed to an increased hiring on permanent contracts. 

The Committee notes from Eurostat that the activation rate in Spain, that is the 
number of persons taking part in an active measure as a percentage of the 
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unemployed, was 23.3% in 2013, which dropped dramatically from 55.2% in 2009. 
The Committee asks for the reason of this important reduction given that the overall 
unemployment rate remained at a very high level. 

Still according to Eurostat, public expenditure on active labour market policies in 
Spain amounted to 3.6% of GDP in 2011 which was twice the EU 28 average 
(where the average public spending on active labour market measures as a 
percentage of GDP that year was 1.8%). 

The Committee recalls that labour market measures should be targeted, effective 
and regularly monitored. It asks in this respect whether the employment policies in 
place are monitored and how their effectiveness is evaluated. 

The Committee notes that the important labour market reform of 2012 have not 
been adequate to have any positive impact on the employment figures. On the 
contrary, all employment figures show a negative trend with youth employment 
hitting a record high of 53.2%. 

Conclusion  

The Committee concludes that the situation in Spain is not in conformity with Article 
1§1 of the 1961 Charter on the ground that employment policy efforts have not been 
adequate in combatting unemployment and promoting job creation.  

 

Historic elements 

The situation is not in conformity on this ground for the first time. 

 

8. RESC 1§1 "THE FORMER YUGOSLAV REPUBLIC OF 

MACEDONIA" 

The Committee takes note of the information contained in the report submitted by 
"The former Yugoslav Republic of Macedonia". 

Employment situation 

According to Eurostat, the GDP growth rate decreased considerably from 2011 
(2.3%) to 2012 (-0.5%). The GDP growth rate increased significantly over the next 
two years, from 2.9% in 2013 to 3.5% in 2014. This meant that in 2014 the GDP 
growth rate stood well beyond the EU 28 average which was at 1.4%. 

The overall employment rate increased slightly during the reference period, namely 
from 43.9% in 2011 to 46.9% in 2014. However, the rate was 18% below the EU 28 
average rate of 64.9% in 2014. 

The male employment rate increased (52.8% in 2009; 56.1% in 2014), which was 
however 14% below of the EU 28 average rate which stood at of 70.1% in 2014. 
The female employment rate increased from 33.5% in 2009 to 37.4% in 2014 but 
remained significantly below the EU 28 average rate of 59.6%. The employment rate 
of older workers increased by 4%; from 34.6% in 2009 to 38.6% in 2014. However 
this rate was considerably below the EU 28 average rate of 51.8% in 2014. 

The unemployment rate decreased slightly from 31.4% in 2011 to 28.6% in 2013 
which was considerably higher than the EU 28 average rate of 10.2%. 

The youth unemployment rate stayed at a very high level even though it decreased 
slightly from 55.3% in 2011 to 53.9% in 2012.  
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The long-term unemployment rate (as a percentage of the total unemployed) stayed 
at relatively high level of 83.2% in 2014. 

The Committee notes that the situation is similar to the one described in its 
Conclusions 2012. The labour market situation improved indeed during the 
reference period. However, the overall situation remained alarming with low 
employment rates and high youth and long-term unemployment rates. 

Employment policy 

The Committee notes from the report that employment policies are regulated in 
strategic documents of the Government such as the 2015 National Employment 
Strategy, the National Employment Action Plan 2014 – 2015, the 2015 Youth 
Employment Action Plan as well as the Annuals Operative Plans for Active 
Employment Programmes and Measures.  

The Committee also notes from the report that several amendments were 
introduced into the legislation. The main purpose of the law amendments was to 
create appropriate active employment policies and measures adjusted to the needs 
of the job-seekers and labour market opportunities.  

The Committee also notes from the report the efforts undertaken by the Government 
in co-operation with the ILO to promote the employment of young persons. The 
result was an Action Plan for Youth employment 2015 covering the period 2013 to 
2015.  

The Committee notes the reply given to its request for providing the activation rate, 
i.e. the average number of participants in the active measures as percentage of all 
unemployed persons. In 2011, the activation rate was 1.8%. In 2014 the activation 
rate amounted 8.8%. 

As for its request to state whether the employment policies are monitored and how 
their effectiveness in evaluated, the Committee notes that the Government in co-
operation with the ILO is undertaking an impact evaluation of the active programmes 
on the labour market. The Committee requests that the outcome of this evaluation is 
included in the next report. 

Conclusion  

The Committee concludes that the situation in “the former Yugoslav Republic of 
Macedonia’ is not in conformity with Article 1§1 of the Charter on the ground that the 
employment policy efforts have not been adequate in combatting unemployment 
and promoting job creation. 

Historic elements 

In  Conclusions XX-1 (2012), The Committee concluded that the situation in 
"the former Yugoslav Republic of Macedonia" was not in conformity with 
Article 1§1 of the 1961 Charter on the ground that it had not been established 
that employment policy efforts had been adequate in combatting 
unemployment and promoting job creation. The Governmental Committee 
examined the situation. The Governmental Committee took note of the 
information provided and of the measures adopted, including the National 
Action Plan for Youth Employment. It decided to await the next assessment 
of the European Committee of Social Rights. (Report concerning Conclusions 
XX-1(2012), December 2013). 
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In conclusions XIX-1 (2008), the Committee concluded that the situation in 
"the former Yugoslav Republic of Macedonia" was not in conformity with 
Article 1§1 of the Charter on the ground that despite the measures it had 
introduced, the Government’s efforts to improve the employment situation 
were still inadequate. The Governmental Committee examined the situation. 
On the basis of the information provided, the Governmental Committee 
invited the Government to provide all the relevant information in its next 
report and decided to await the next assessment of the European Committee 
of Social Rights (Report concerning Conclusions XIX-1 (2008), March 2010) 
 

Article 1§2 - Freely undertaken work (non-discrimination, prohibition 
of forced labour, other aspects) 

9. RESC 1§2 ARMENIA 

The Committee takes note of the information contained in the report submitted by 
Armenia. 

1. Prohibition of discrimination in employment 

The Committee had previously deferred its conclusion on the grounds that there was 
insufficient information provided (Conclusions 2008). In its previous conclusion 
(Conclusions 2012) the Committee wished to receive information on the following 
issues: 

 Whether and how discrimination on grounds of sexual orientation is 
prohibited in employment; 

 How indirect discrimination is defined; 
 Whether there are exceptions to the prohibition of discrimination for 

genuine occupational requirements; 
 Judicial procedure in discrimination cases, whether there is a shift in the 

burden of proof; 
 Remedies in discrimination cases; whether there are limits to the amount 

of compensation that may be awarded in discrimination cases; 
 Whether foreign nationals have full access to employment and whether 

there are jobs in the Armenian civil service reserved for nationals. 

The Committee noted previously that under Article 14§1 of the Armenian 
Constitution, everyone is equal before the law. Discrimination on grounds of gender, 
race, skin colour, ethnic or social origin, genetic characteristics, language, religion, 
philosophy, political or other convictions, membership of a national minority, 
property status, disability, age or other factors of a personal or social nature is 
prohibited. Article 3§1.3 of the Labour Code provides for equality of parties to 
employment relationships irrespective of gender, race, nationality, language, origin, 
citizenship, social status, religion, marital and family status, age, philosophy and 
convictions, membership of a political party, trade union or public organisation and 
other factors unrelated to the employee’s professional qualities (Conclusions 2008). 

From the information provided in the report, which reiterates the above mentioned 
legal provisions, the Committee notes that the discrimination on grounds of sexual 
orientation is not prohibited in employment. It therefore concludes that the situation 
is not in conformity with Article 1§2 of the Charter on the ground that there is no 
protection against discrimination in employment on grounds of sexual orientation. 

The Committee further notes that there is no clear and comprehensive definition and 
prohibition of direct and indirect discrimination covering all aspects of employment 
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and occupation, including recruitment. The Committee recalls that legislation should 
prohibit both direct and indirect discrimination and discrimination should be 
prohibited in connection with recruitment or with employment conditions in general 
(remuneration, training, promotion, transfer and dismissal and other detrimental 
action) (Conclusions XVI-1 (2002), Austria). The Committee takes note of the 
information from the EU Progress Report that Armenia still does not have a 
comprehensive legal framework against discrimination and that the anti-
discrimination strategy, which would help making legislative steps more consistent, 
remained a draft (European Commission, Country Progress Report 2014, 
SWD(2015) 63 final). The Committee concludes that the situation is not in 
conformity with the Charter on the grounds that the indirect discrimination is not 
defined and prohibited by the legislation and discrimination is not prohibited in 
connection with recruitment in employment.  

With regard to the remedies available to victims of discrimination, the report 
indicates that in case an employment contract has been terminated by the employer 
due to discrimination, the employee can be re-instated and receive compensation 
for the period between the termination of the contract and the moment of re-
employment. The report adds that in cases when reinstatement is not possible, the 
employee shall be entitled to compensation in a maximum amount of 12 months’ 
average wage. The Committee recalls that remedies available to victims of 
discrimination must be adequate, proportionate and dissuasive. Therefore, 
compensation for all acts of discrimination including discriminatory dismissal must 
be both proportionate to the loss suffered by the victim and sufficiently dissuasive for 
employers. Any ceiling on compensation that may preclude damages from making 
good the loss suffered and from being sufficiently dissuasive is proscribed 
(Conclusions 2012, Andorra). It concludes that the situation is not in conformity with 
the Charter on the ground that the upper limit on the amount of compensation that 
may be awarded in discrimination cases may preclude damages from making good 
the loss suffered and from being sufficiently dissuasive. 

The Committee further asked information on the role of the Human Rights Defender 
in discrimination cases and the number of discrimination cases dealt with by the 
courts or Human Rights Defender (Conclusions 2012). The report indicates the 
Human Rights Defender is an independent official, who protects the human rights 
and freedoms in case of violation by the state and local self-government bodies and 
officials. The Human Rights Defender shall be entitled to interfere in the employment 
relations (including in cases of discrimination at work) only when violation of a right 
is the result of the action or inaction of a state body or an official. The report 
indicates that separate statistics on the number of cases of discrimination at the 
workplace are not conducted by the Office of the Human Rights Defender, but 
during the reference period 2011-2014 the Defender received 268 applications from 
the citizens regarding labour rights, including discrimination at work. The report does 
not provide data with regard to the number of cases of discrimination in employment 
dealt with by the courts. It only provides information on the number of cases dealing 
with employment relations in general during the reference period. The Committee 
notes from a Direct Request of ILO-CEACR that the Government stated that the 
Human Rights Defender did not receive any complaints of discrimination based on 
race, gender, religion, political opinion or national extraction in employment and that 
no cases of discrimination in employment were dealt with by the courts (Direct 
Request (CEACR) – adopted 2012, published 102nd ILC session (2013), 
Discrimination (Employment and Occupation) Convention, 1958 (No. 111). The 
Committee asks that the next report indicate whether there are no complaints of 
discrimination in employment and information on any developments in this regard.  
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The report does not provide any information on the applicable rules regarding the 
burden of proof in disputes concerning allegations of discrimination. The Committee 
recalls that domestic law should provide for a shift in the burden of proof in favour of 
the plaintiff in discrimination cases (Conclusions 2002, France). It concludes 
therefore that the situation is not in conformity with the Charter on the ground that it 
has not been established that the legislation provides a shift in the burden of proof in 
discrimination cases. 

With regard to the access of foreigners to civil service posts, the report indicates that 
according to Section 11 of the Law of the Republic of Armenia “On civil service”, the 
citizens of the Republic of Armenia meeting the requirements submitted in 
accordance with the job description for the given positions of the civil service, fluent 
in Armenian and having attained the age of 18 shall be eligible for a position of the 
civil service, irrespective of nationality, race, gender, faith, political or other views, 
social origin, property or other status.  

The Committee recalls that States Parties may make foreign nationals’ access to 
employment on their territory subject to possession of a work permit but they cannot 
ban nationals of States Parties, in general, from occupying jobs for reasons other 
than those set out in Article G of the Charter. The only jobs from which foreigners 
may be banned therefore are those that are inherently connected with the protection 
of the public interest or national security and involve the exercise of public authority 
(Conclusions 2012, Albania). The Committee asks whether all posts in the civil 
service are reserved to Armenian citizens. Otherwise, it asks which are the 
categories of jobs/positions in the civil service which are banned to foreign nationals. 
Meanwhile, the Committee reserves its position on this point.  

The Committee previously requested information on any measures taken to 
eliminate discrimination in employment (Conclusions 2012). No information is 
provided in the report. The Committee reiterates its question on the manner in which 
the authorities ensure the implementation of the anti-discrimination legislation in 
employment. It further asks the next report to provide information on any concrete 
positive measures/actions taken or envisaged to promote equality in employment 
and to combat all forms of discrimination in employment. 

2. Prohibition of forced labour 

The Committee previously held that the situation in Armenia was not in conformity 
with Article 1§2 on the ground that it had not been established that the exceptions to 
the prohibition of forced labour were in conformity with the Charter (Conclusions 
2012).  

The Committee takes note from the report of the provisions relating to the 
implementation of the restrictions to the right to work authorised by Article 3§2 of the 
Labour Law. In particular, Article 75 of the Labour Law, under which it is forbidden to 
call a strike in public sectors which are important for the economy, public security, 
national defence and urgent medical aid services. Claims made by employees of 
such organisations and services must be discussed at national level through bodies 
for social partnership, with the participation of the relevant trade union organisation 
and the employer. Strikes are also prohibited in natural disaster areas as well as 
regions where martial law or a state of emergency has been declared. Article 106 of 
the Labour Law governs temporary changes in conditions of employment in 
emergency situations (transfer and suspension) and guarantees the right to demand 
compensation for any loss suffered. Some of the responsibilities in the event of 
violations of labour legislation are established in Article 41 of the Code of 
administrative offences. The administrative penalty may be followed by a fine of fifty 
times the minimum wage, which employers have to pay if they continue to violate 



18 

the workers’ rights. Article 132 of the Criminal Code prohibits trafficking in human 
beings, sexual exploitation, slavery and forced labour. 

In the light of this information, the Committee considers that the situation is in 
conformity with the Charter from this point of view. 

Work of prisoners  

The Committee notes from the report that where working time, rest periods, pay, 
safety and health are concerned, prison work is governed by the Labour Law. Work 
relations are governed by general legislation, except in cases provided for in the 
Prison Code. Prisoners may do all sorts of work for the prison administration or for 
external employers approved by the prison administration, except those forbidden 
by law. In closed or semi-closed prisons, prisoners work in special work cells or in 
their own cell. In semi-open and open prisons sectors of industrial and agricultural 
activities can be organised. Only people who have permission to leave the prison 
without convoy or escort may be involved in work outside the prison boundaries and 
the number of hours to be spent outside the prison must be stipulated in the work 
contract. Prisoners may take part in unpaid maintenance work, provided it is with 
their consent, not during rest periods, and for no more than two hours a day. 

The Committee refers to its Statement of Interpretation of Article 1§2 on prison work 
(Conclusions 2012) and asks that the next report contain updated information on the 
social protection of prisoners working during their detention (employment injury, 
unemployment, health care and old age pensions). 

Domestic work 

According to the report domestic work is governed by the Labour Law, Article 3§1 of 
which prohibits forced labour and violence against employees. 

In its previous conclusion, the Committee referred to its Statement of Interpretation 
of Article 1§2 on the existence of forced labour in the domestic environment and in 
family enterprises. As the current report does not provide any information on the 
legislation adopted to combat this type of forced labour and the measures taken to 
apply it, the Committee reiterates its request that the next report include relevant 
information on this point. In particular it asks whether the homes of private 
individuals who employ domestic workers can be inspected and whether foreign 
domestic workers are entitled to change employers in the event of abuse or if they 
lose their right to a residence permit if they leave their employer. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The Committee previously concluded that the situation in Armenia, where military 
service lasts 24 months, was not in conformity with Article 1§2 of the Charter on the 
ground that the duration of the alternative civil service – 42 months – amounted to 
an excessive restriction on the right to earn one’s living in an occupation freely 
entered upon. It notes from the report that the law on alternative service was 
amended in 2013 and that the duration of alternative military service is now 30 
months and that of alternative civil service 36 months. The Committee considers 
that the length of the alternative civil service in comparison with the duration 
of alternative military service remains too long and concludes that the situation is still 
not in conformity with the Charter on this point. 
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With regard to the minimum period of service in the armed forces, the Committee 
pointed out in its previous conclusion that any minimum period of service in the 
armed forces must be of a reasonable duration and in cases of longer minimum 
periods due to education or training that an individual has benefited from the length 
must be proportionate to the duration of the education and training. Likewise any 
fees/costs to be repaid on early termination of service must be proportionate 
(Conclusions 2012). The Committee asks that the next report provide updated 
information on the minimum periods of service in the armed forces and on the 
impact of studies or training courses followed by soldiers on the duration of their 
service in the armed forces and on the possible financial repercussions of early 
termination of service. 

Requirement to accept the offer of a job or training 

According to the report, a State Programme for Employment for 2014, approved in 
September 2013, is designed to improve the labour market by bringing it into line 
with international standards. According to the legislation in force, unemployed 
persons are entitled to assistance in finding work and they are obliged to accept a 
second offer of employment presented by an employment agency. Anyone who 
rejects a second job offer loses their unemployed status and the right to state 
support. Job-seekers who have professional qualifications and to whom a suitable 
offer has not been made six months after they contact an employment agency, may 
find themselves obliged to change or improve their qualifications. In such cases, 
proposed work which corresponds to the newly acquired qualifications is considered 
to be suitable. Paid work proposed by an employment agency for a maximum of six 
months, which does not require any specific qualifications, is considered suitable for 
unqualified job-seekers and those who have not worked in their area of qualification 
for the five previous years.  

The Committee takes note of this information. Referring to its Statement of 
Interpretation on Article 1§2 in the general introduction to Conclusions 2012 it asks 
that the next report include relevant information on the remedies that may be used 
to challenge the decision to suspend or withdraw assistance from the State in case 
of unemployment. 

Privacy at work 

The Committee notes from the report that, pursuant to Article 149 of the Labour Law 
of the Republic of Armenia, to ensure discipline in the workplace or the performance 
of urgent work in specific cases, employers may require employees to be on duty in 
the workplace or at home at the end of the working day or on days of rest or public 
holidays, not more than once a month without the employees’ consent and not more 
than once a week with their consent. Where the duty is performed in the workplace 
after the end of the working day, the total working time may not exceed the 
maximum duration of a working day fixed by Article 139 of the Labour Law. The 
duration of the duty in the workplace or at home on days of rest or public holidays 
may not exceed eight hours a day. The duration of work carried out in the workplace 
must be equal to the normal working time, whereas the duration of work done at 
home must be not less than half of the normal working time. Where the duration of 
the duty in the workplace or at home exceeds the working time prescribed by the 
relevant legislation, the employee must, during the following month, be given a rest 
period of the same duration, or such time may be added to the annual leave or be 
paid as overtime work. Employees under the age of eighteen are not allowed to be 
engaged in duty work under these conditions, whereas pregnant women and women 
with children under the age of three may only be engaged with their free consent. 
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The Committee refers to its Statement of Interpretation on Article 1§2 on this matter 
(Conclusions 2012) and asks that the next report provide information on how an 
employer’s responsibility for the violation of workers’ right to privacy is implemented. 

Conclusion  

The Committee concludes that the situation in Armenia is not in conformity with 
Article 1§2 of the Charter on the grounds that:  

 indirect discrimination is not defined and prohibited by the legislation; 
 discrimination is not prohibited in connection with recruitment in 

employment; 
 there is no protection against discrimination in employment on grounds 

of sexual orientation; 
 the upper limit on the amount of compensation that may be awarded in 

discrimination cases may preclude damages from making good the loss 
suffered and from being sufficiently dissuasive; 

 it has not been established that legislation provides for a shift in the 
burden of proof in discrimination cases; 

 the duration of alternative civil service amounts to an excessive 
restriction of the right to earn one’s living in an occupation freely entered 
upon.  

Historic elements 

The Committee concludes that the situation in Armenia is not in conformity 
with Article 1§2 of the Charter on the grounds that:  

 indirect discrimination is not defined and prohibited by the 
legislation; 

The situation is not in conformity on this ground for the first time. 

 discrimination is not prohibited in connection with recruitment in 
employment; 

The situation is not in conformity on this ground for the first time. 

 there is no protection against discrimination in employment on 
grounds of sexual orientation; 

The situation is not in conformity on this ground for the first time. 

 the upper limit on the amount of compensation that may be 
awarded in discrimination cases may preclude damages from 
making good the loss suffered and from being sufficiently 
dissuasive; 

The situation is not in conformity on this ground for the first time. 

 the duration of alternative civil service amounts to an excessive 
restriction of the right to earn one’s living in an occupation freely 
entered upon.  

In Conclusions 2012, the Committee concluded that the situation in Armenia 
was not in conformity with Article 1§2 of the Charter on the ground that the 
duration of alternative labour service replacing military service amounted to 
an excessive restriction on the right to earn one’s living in an occupation 
freely entered upon.  
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The representative of Armenia provided information in writing (Report 
concerning Conclusions 2012 of the European Social Charter (revised) 
(October 2013). 

 

10. RESC 1§2 AZERBAIJAN 

The Committee takes note of the information contained in the report submitted by 
Azerbaijan. 

1. Prohibition of discrimination in employment 

The Committee noted previously that Article 16 of the Labour Code prohibits 
discrimination in employment based on citizenship, sex, race, nationality, language, 
place of residence, social status, social origin, age, family situation, religion, political 
opinions, beliefs or other factors unrelated to professional qualifications, job 
performance or professional skills of the employee. Special measures on behalf of 
women, disabled persons, minors and other persons requiring social protection do 
not constitute discrimination. Persons who consider that they have been 
discriminated against may appeal to the courts (Conclusions 2008). 

As regards discrimination on grounds of disability, the Committee had previously 
noted that it was not expressly prohibited but may be covered by the phrase “other 
factors” (Conclusions 2012). The Committee recalled in this respect that states 
should promote access to employment on the open labour market for persons with 
disabilities, both for physically and intellectually disabled persons. It asked whether 
jurisprudence requires employers to make reasonable accommodation for persons 
with disabilities and details of any case law concerning discrimination on grounds of 
disability (Conclusions 2012). 

The report mentions that measures to ensure the social integration of persons with 
disabilities and to increase their access to employment were envisaged as key 
priorities of the “Employment Strategy of Azerbaijan for 2006-2015” (approved by 
Presidential Decree No. 1068/2005) and of the “State Program on the 
implementation of the employment strategy of Azerbaijan for 2011-2015” (approved 
by the Presidential Decree No. 1836/2011). The Committee asks information on the 
concrete effects/impact of the above mentioned strategy and program on the 
employment of persons with disabilities.  

The report does not specify whether employers are required to make reasonable 
accommodation for persons with disabilities and no information is provided with 
regard to case law concerning discrimination in employment on grounds of disability. 
In the absence of such information, the Committee concludes that the situation is 
not in conformity with the Charter on the ground that it has not been established that 
employers are required to make reasonable accommodation for persons with 
disabilities. 

The Committee previously noted that there is no shift in the burden of proof in 
discrimination cases and it concluded therefore that the situation was not in 
conformity with Article 1§2 on this point (Conclusions 2012). The report indicates 
that under Section 77 of the Code of Civil Procedure each party to the proceedings 
shall provide evidence for their claims and objections. Noting that there has been no 
change to the situation and the domestic law does not provide for a shift in the 
burden of proof in favour of the plaintiff in discrimination cases, the Committee 
maintains its conclusion of non-conformity on this point.  
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As regards discrimination on grounds of nationality the Committee noted that 
positions in the civil service are reserved for citizens of the Azerbaijan Republic, 
irrespective of the powers or authority of the post, and it therefore considered that 
this restriction/ban on foreign nationals being employed in the civil service goes 
beyond that permitted by the Charter. The report indicates that only the citizens of 
the Republic of Azerbaijan may be employed in the civil service. Thus, the 
Committee considers that the situation is not in conformity with Article 1§2 of the 
Charter on the ground that nationals of the other States Parties to the Charter do not 
have access to civil service posts, which constitutes a discrimination on grounds of 
nationality. 

In its previous conclusion, the Committee asked information on the cases before the 
courts or the Ombudsman alleging discrimination in employment (Conclusions 
2012). It also asked information on any cases alleging discrimination on grounds of 
sexual orientation in employment brought before the courts or any other body and 
whether any measures have been taken to raise awareness on discrimination on 
grounds of sexual orientation (Conclusions 2012). The report does not provide the 
requested information. The Committee reiterates its questions. 

The Committee asks the next report to provide detailed information on the mandate 
and powers of the Commissioner for Human Rights (Ombudsman) relating to 
discrimination in employment on all prohibited grounds. It also asks information on 
the activities/supervision of the state labour inspectorate in this area, including as 
regards the examination and the outcomes of complaints submitted by workers.  

The Committee asks in particular detailed information on the concrete 
means/remedies available to victims of discrimination in employment in practice. It 
also asks whether protection is guaranteed against dismissal or other retaliatory 
action by the employer against an employee who has lodged a complaint or taken a 
legal action.  

The Committee points out that if the information is not provided in the next report, 
there will be nothing to establish that the situation is in conformity with regard to the 
effective implementation in practice of the legislation prohibiting discrimination in 
employment. 

2. Prohibition of forced labour 

Work of prisoners  

The Committee notes that prisoners may work either in prison or for outside 
companies. Three types of work are currently on offer to them: work in industry, 
individual labour and community service. In the first two cases, prisoners are paid on 
a piece-work basis and in the third, at an hourly rate. Under the Sentencing Code, 
which governs prison work, working conditions in prisons must comply with ordinary 
labour law and must be identical to those applying to workers not deprived of liberty. 
All prisoners sign employment contracts and are made aware of occupational health 
and safety rules. Wages are fixed in accordance with Decision No. 149 of 15 
September 2001 of the Cabinet of Ministers of the Republic of Azerbaijan. For full-
time work carried out satisfactorily, pay must not be lower than the minimum defined 
amount. 

The report states that prisoners are entitled to pensions and other social benefits in 
accordance with the relevant legislation. Referring in this connection to its Statement 
of Interpretation on Article 1§2 (Conclusions 2012), the Committee asks for up-to-
date information in the next report on the social protection of prisoners during their 
imprisonment. 
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Domestic work 

The Committee notes that the report does not answer the questions it put on 
domestic work in its Statement of Interpretation on Article 1§2 in the General 
Introduction to Conclusions 2012. Consequently, the Committee repeats its request 
for relevant information in the next report on the matters raised in this Statement of 
Interpretation, in which it drew attention to the existence of forced labour in the 
domestic environment and in family businesses, particularly information on the laws 
enacted to combat this type of forced labour or on the steps taken to apply such 
provisions and monitor their application. The Committee points out that if the 
information is not provided in the next report, there will be nothing to establish that 
the situation is in conformity with Article 1§2 of the Charter regarding prohibition of 
forced labour in respect of domestic workers and within family businesses. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The report states that the establishment of an alternative to military service is not 
being considered in Azerbaijan because the state is currently at war.  

In its previous conclusion (Conclusions 2012), the Committee pointed out that any 
minimum period of service in the armed forces had to be of a reasonable duration 
and in cases of longer minimum periods due to any education or training that an 
individual had attended, the length had to be proportionate to the duration of the 
education and training. Likewise any fees/costs to be repaid on early termination of 
service had to be proportionate. Since the report does not provide any information 
on the situation of Azerbaijan in this respect, the Committee asks for up-to-date 
information on the subject in the next report. 

Requirement to accept the offer of a job or training 

The Committee notes from the report that under Article 4.5.3 of the Employment 
Law, persons who have lost their job who do not present themselves to the relevant 
bodies to seek a job within ten days after they have registered as unemployed or 
reject two job offers presented to them by these bodies over the same period are not 
entitled to acquire unemployed status. Refusals to award them unemployment 
benefit or postponement of payment of benefits may be disputed before the relevant 
authorities or the courts (Article 4, paragraph 4.2 of the Regulations on Calculation 
and Payment of Unemployment Benefits of 22 January 2002). The Committee also 
notes that if the offer of a job or training entails a change in place of residence, the 
State provides compensation for the expenses incurred. 

The Committee asks for information in the next report on the rules and procedures 
governing the examination of rejections of applications for unemployment benefit 
and the extent of this phenomenon. 
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Privacy at work 

The Committee reiterates that the right to undertake work freely includes the right to 
be protected against interferences with the right to privacy. As the report does not 
provide any information in this respect, the Committee asks for information in the 
next report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned (Statement of 
Interpretation on Article 1§2, Conclusions 2012). The Committee points out that if 
the information is not provided in the next report, there will be nothing to establish 
that the situation is in conformity with Article 1§2 of the Charter regarding respect for 
the right to privacy at work. 

Conclusion  

The Committee concludes that the situation in Azerbaijan is not in conformity with 
Article 1§2 of the Charter on the grounds that: 

 it has not been established that it is required for employers to make 
reasonable accommodation for persons with disabilities; 

 legislation does not provide for a shift in the burden of proof in 
discrimination cases; 

 nationals of the other States Parties to the Charter do not have access to 
civil service posts. 

Historic elements 

 legislation does not provide for a shift in the burden of proof in 
discrimination cases 

In Conclusions 2012, the Committee concluded that the situation in 
Azerbaijan was not in conformity with Article 1§2 of the Charter on the 
ground that there is no shift in the burden of proof in discrimination cases. 
The Governmental Committee examined the situation. The Governmental 
Committee urged the authorities to bring the situation into conformity with the 
Charter as soon as possible and decided to await the next assessment of the 
European Committee of Social Rights. (Report concerning Conclusions 2012 
of the European Social Charter (revised) (October 2013). 

 nationals of the other States Parties to the Charter do not have 
access to civil service posts 

In Conclusions 2012, the Committee concluded that the situation in 
Azerbaijan was not in conformity with Article 1§2 of the Charter on the 
ground that the prohibition on foreign nationals being employed in the civil 
service goes beyond that permitted by the Charter. The Governmental 
Committee examined the situation. The Governmental Committee took note 
of the positive developments in the situation (a Draft Code for the Civil 
Service of the Republic of Azerbaijan which will provide rules for the 
recruitment of foreign nationals and stateless persons in the civil service; the 
Draft Code is to be submitted to the National Parliament for possible adoption 
in the next year. i.e. 2014) and decided to await the next assessment of the 
European Committee of Social Rights. (Report concerning Conclusions 2012 
of the European Social Charter (revised) (October 2013). 
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11. RESC 1§2 BOSNIA AND HERZEGOVINA 

The Committee takes note of the information contained in the report submitted by 
Bosnia and Herzegovina. 

Prohibition of discrimination in employment 

In its previous conclusion, the Committee examined the situation at the federal level 
as well as at the level of the entities and deferred its conclusion requesting 
information on a number of relevant points (Conclusions 2012). 

It noted that the Constitution of Bosnia and Herzegovina and the constitutions of the 
entities (Republika Srpska and the Federation of Bosnia and Herzegovina) as well 
as the Statute of the Brcko District prohibit discrimination on certain grounds 
(Conclusions 2012). 

Brcko District  

The Committee previously noted that the Labour Law of BD ("Official Gazette of BD 
of BiH" 19/06, 19/07, 25/08) prohibits discrimination in employment on grounds of 
race, ethnicity, colour, gender, language, religion, political or other opinion or 
conviction, social origin, property, membership or non-membership in a trade union 
or political party, physical and mental condition. It applies also to recruitment and 
training.  

The report indicates that Labour inspectors monitor the application of provisions of 
the Labour Law prohibiting discrimination. When a worker is discriminated against, 
he/she may seek protection with the labour inspectors and file a complaint with the 
competent court. The Ministry does not have information on the number of 
discrimination cases before the courts. The Committee asks the next report to 
provide information on the number and nature of cases dealing with discrimination in 
employment, with specific indications on their outcome and compensation granted to 
victims. 

Federation of Bosnia and Herzegovina  

The report indicates that FBiH adopted a new Labour Law which was published in 
the "FBiH Official Gazette” No. 62/15 dated 12 August 2015 and came into force on 
20 August 2015 (outside the reference period).  

The Law includes a provision that explicitly prohibits discrimination against 
employees and persons seeking employment with regard to gender, sexual 
orientation, marital status, family responsibilities, age, disability, pregnancy, 
language, religion, political or other opinion, nationality, social origin, property, birth, 
race, colour, membership or non-membership in political parties and trade unions, 
health status or any other personal characteristic. Discrimination is prohibited in 
relation to requirements for employment and selection of candidates for a particular 
job, working conditions and all rights arising from employment, training, retraining 
and professional development, job promotion and termination of the employment 
contract. The new Labour Law defines also direct and indirect discrimination and the 
prohibition of harassment or sexual harassment, gender-based violence and 
systematic harassment in the workplace or in connection with work – mobbing. 

The report indicates that in the event of litigation involving discrimination, the burden 
of proof that there has been no discrimination lies on the employer and if the court 
finds that the complaint is well founded, the employer will provide and ensure the 
rights that have been denied and compensate for the loss caused by discrimination. 
The Committee asks information on the level of compensation granted in practice 



26 

and whether there is a ceiling on the amount of compensation granted in 
discrimination cases. 

The report further provides detailed information on the employment situation of 
persons with disabilities in the FBiH. The Committee takes note of the adoption of 
the Law on Vocational Rehabilitation, Training and Employment of Disabled Persons 
("Official Gazette of BiH", No. 9/10) as well as of the 2011-2015 Strategy for 
Equalization of Opportunities for Persons with Disabilities in FBiH: Vocational 
Rehabilitation and Employment.  

Republika Srpska  

The Committee noted previously that Article 5 of the Labour Law of RS (“Official 
Gazette of RS” 55/07)(“Official Gazette of RS” 55/07) protects employees and 
persons seeking employment from discrimination on grounds of race, ethnicity, 
colour, gender, language, religion, political or other opinion or conviction, social 
origin, property, membership or non-membership in a trade union or political party, 
physical and mental condition or any other characteristics which are not directly 
related to the nature of employment. The legislation defines both direct and non-
direct discrimination. It also allows for exceptions. The Committee wished to receive 
further information on how these exceptions have been interpreted (Conclusions 
2012). The report does not provide any information in this sense. The Committee 
reiterates its question.  

The Committee noted previously that Article 112 of the Labour Law stipulates that a 
person seeking employment as well as an employee may claim compensation for 
damages before the competent court and that in case of a dispute the employer 
shall have the burden of proof. If the court finds that the claim is grounded, it shall 
order the employer to reinstate and ensure the exercise of the denied rights to the 
defendant or to pay the appropriate monetary compensation (Conclusions 2012). 
The report indicates that the Ministry does not have information on the number of 
discrimination cases before the courts or the Ombudsman. 

The Committee recalls that compensation for all acts of discrimination including 
discriminatory dismissal, must be both proportionate to the loss suffered by the 
victim and sufficiently dissuasive for employers. Any ceiling on compensation that 
may preclude damages from making good the loss suffered and from being 
sufficiently dissuasive is proscribed. It asks for information on the level of 
compensation and whether there is a ceiling on the amount of compensation 
granted in discrimination cases. 

General situation  

The Committee noted previously that the Law on Prohibition of Discrimination of 
Bosnia and Herzegovina (BiH) (No. 59/09, entry into force 5 August 2009) was 
adopted. The Act defines and prohibits direct and indirect discrimination, including in 
employment, entrepreneurship, education and training, on a range of grounds, 
whether real or assumed, namely race, skin colour, language, religion, ethnic 
affiliation, national or social origin, connection to a national minority, political or any 
other persuasion, property, membership in trade union or other association, 
education, social status and sex, sexual expression or sexual orientation (Sections 
2, 3 and 6). The Act also provides for the shifting of the burden of proof and 
protection against retaliation (Sections 15 and 18). 

In its previous conclusion, the Committee requested information on how the different 
pieces of legislation interact and whether the Law on the Prohibition of 
Discrimination of Bosnia and Herzegovina 59/09 prevails over the laws at Entity and 
District level.  
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The report indicates that the Law on Prohibition of Discrimination ("Official Gazette" 
No. 59/09) was adopted at the state level and sets the framework for implementation 
of equal rights and opportunities for all persons in BiH. This Law applies to actions 
of all public bodies at the level of the state, entity, canton and BD, municipal 
institutions and bodies, and legal persons with public authorities, as well as to the 
action of all legal and natural persons, in all spheres of life. There are no laws 
prohibiting discrimination at the level of entities, but the Law on Prohibition of 
Discrimination prescribes that all laws and delegated legislation in BiH at all levels 
will be brought in line with the Law on Prohibition of Discrimination. Article 24 of the 
Law on Prohibition of Discrimination (transitional and final provisions) provides that 
this Law will apply in the event of discrepancies between other laws and this Law in 
proceedings under this Law. The same provision of the Law on Prohibition of 
Discrimination provides also that all laws and delegated legislation will be brought in 
line with provisions of this Law within a year after its entry into force. The report 
indicates that the process of bringing other laws in BiH in line with the Law on 
Prohibition of Discrimination has been carried out only partially due to lengthy 
procedures. 

In its previous conclusion, the Committee noted that at the Entity and District level 
sexual orientation and age were not explicitly included in the grounds on which the 
legislation bans discrimination, and at the state level discrimination on grounds of 
age and disability were not explicitly mentioned. The Committee asked whether age, 
disability and sexual orientation are prohibited grounds of discrimination at all levels 
(Conclusions 2012). 

The Committee notes from the report as well as from the European Commission’s 
Report 2015 on Bosnia and Herzegovina that the anti-discrimination law has not 
been amended to include age and disability as grounds for discrimination, nor have 
its provisions been adequately reflected or transposed into labour law or higher 
education. A working group, co-ordinated by the Ministry of Human Rights and 
Refugees and tasked with the revision of the antidiscrimination law was formed in 
August 2015.  

The Committee recalls that under Article 1§2, legislation should prohibit any 
discrimination in employment inter alia on grounds of sex, race, ethnic origin, 
religion, disability, age, sexual orientation and political opinion. Noting that the laws 
at state, entity and district levels did not provide for age and disability as prohibited 
grounds for discrimination (with the exception of the new Labour Law of FBiH which 
was adopted outside the reference period), the Committee considers that the 
situation in Bosnia and Herzegovina is not in conformity with Article 1§2 of the 
Charter on the ground that the legislation does not prohibit discrimination based on 
age and disability.  

The Committee previously noted that there was a wide-ranging list of exceptions to 
the principle of equal treatment laid out in the Law on the Prohibition of 
Discrimination, which potentially go beyond genuine occupational requirements, and 
asked for any case law/interpretation on these exceptions. Since the report does not 
provide any information on this point, the Committee reiterates its question.  

The Committee previously requested information on the number of discrimination 
cases before the courts at all levels and the number of cases brought before the 
Ombudsman (Conclusions 2012). The report provides the list of discrimination 
cases dealt with the courts in 2013 and 2014, and an overview of complaints 
registered in 2012-2014 with the BiH Ombudsman for Human Rights. The data show 
provided in the report show that from a total of 232 complaints received by the 
Ombudsman for Human Rights in 2014, 71 complaints involved violations of the 
rights of persons with disabilities.  
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In reply to the Committee’s question for detailed information on the employment 
situation of persons with disabilities, the report indicates that In 2009 BiH ratified the 
UN Convention on the Rights of Persons with Disabilities and the Optional Protocol 
and established the Council for Persons with Disabilities, which started operation in 
2011. In BiH, persons with disabilities exercise their rights at the level of Entities and 
BD. In June 2015, the Council for Persons with Disabilities officially sent to the 
Ministry for Human Rights and Refugees a proposal for amendments to the Law on 
Prohibition of Discrimination, reasoning that the current law does not cite disability 
as grounds of discrimination. 

In its previous conclusion, the Committee asked whether non-nationals have full 
access to employment, and in particular whether there are posts in the public sector 
which are reserved to nationals and if so what is the justification for these 
restrictions (Conclusions 2012). 

The report indicates that Article 4 of the new Law on Employment of Foreigners of 
FBiH provides that foreigners under this law cannot be placed at a disadvantage on 
the basis of sex, sexual orientation, marital status, family responsibilities, age, 
pregnancy, language, religion, political or other opinion, ethnicity, social origin, 
property, birth, race, colour or other personal characteristics. The Cantonal 
Employment Service cannot issue a work permit to a foreigner if there is an 
unemployed person who meets the requirements under the request for work permit 
registered in the employment office covering the seat of the employer, except in the 
case of the unemployed person’s refusing the job. 

The report indicates that in RS, foreign nationals and stateless persons have access 
to job in the form of measures and activities of the competent authorities arising 
from the following provisions of the RS Law on Employment of Foreign Nationals 
and Stateless Persons. Article 4 provides that in addition to the general 
requirements established by law, terms and conditions of certain collective 
agreements and by-laws of the employer, a foreigner must meet one specific 
requirement and that is to have a work permit for the conclusion of employment 
contract issued by the RS Employment Institute.  

The Committee recalls that States Parties may make foreign nationals’ access to 
employment on their territory subject to possession of a work permit but they cannot 
ban nationals of States Parties, in general, from occupying jobs for reasons other 
than those set out in Article G of the Charter. The only jobs from which foreigners 
may be banned therefore are those that are inherently connected with the protection 
of the public interest or national security and involve the exercise of public authority. 
It asks whether there are any types of restrictions at the state level, entity level and 
BD for foreign nationals to access certain public or private jobs such as the 
requirement of being a national of Bosnia and Herzegovina and which are those 
categories of jobs/positions.  

The Committee noted previously from other sources that discrimination inter alia on 
the grounds of sexual orientation was not uncommon and that ethnic discrimination 
in employment remained a problem, in particular for the Roma. It therefore asked 
what measures are being taken to raise awareness of rights and to ensure effective 
implementation of non-discrimination in employment in all parts of the country 
(Conclusions 2012).  

The report does not provide information on this point. The Committee notes from the 
European Commission’s Report 2015 that on non-discrimination policies, no steps 
were taken to develop an anti-discrimination strategy at State level. Implementation 
of the 2009 anti-discrimination law is hampered by procedural hurdles and low levels 
of knowledge of the law. Hate crime and hate speech are not covered by the 
Federation’s criminal law. Most hate incidents targeted returnees, LGBTI persons or 
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were ethnically motivated. Information about hate crime acts is not systematically 
collected or tracked (Commission staff working document Bosnia and Herzegovina 
2015 Progress Report SWD(2015) 214 final).  

The Committee asks that the next report provide information on the manner in which 
the authorities ensure the implementation of the anti-discrimination legislation in 
employment. It further asks the next report to provide information on any concrete 
positive measures/actions taken or envisaged to promote equality in employment 
and to combat all forms of discrimination in employment. 

2. Prohibition of forced labour 

Work of prisoners  

The Committee examined the legislation on work of prisoners in Bosnia and 
Herzegovina in Conclusions 2012. Referring to its Statement of Interpretation on 
Article 1§2 with regard to work of prisoners (Conclusions 2012), it asks for up-to-
date information in the next report on prisoners’ social protection (covering 
employment injury, unemployment, health care and old age pensions). 

Domestic work 

In its previous conclusion, the Committee referred to its statement of interpretation 
on Article 1§2 with regard to the existence of forced labour in the domestic 
environment. As the report fails to provide any information on the legislation adopted 
to combat this type of forced labour and the measures taken to implement this 
legislation and supervise its implementation, the Committee repeats its request for 
relevant information on this point to be included in the next report.  

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The Committee notes from the report that under the Law on Service in the Armed 
Forces of Bosnia and Herzegovina, military personnel on active service may be 
selected to attend training or professional development courses and will be relieved 
of their duties if these courses last more than one year (Article 140, paragraphs 1 
and 2, of the law). If they are required to attend training or professional development 
courses to change their specific military occupation, they are relieved of their duties 
regardless of the length of the courses (Article 140, paragraph 3), while the time 
spent on courses is credited to total service time and the entitlements arising from 
their original rank and post and their rights to promotion are guaranteed in 
accordance with the law (Article 140, paragraph 4). The Ministry of Defence may 
award scholarships to college and secondary school students to fill posts or enrol 
candidates in military training establishments. To fill available military posts, military 
personnel on active service may be required to attend a course at a college or 
another type of establishment in Bosnia and Herzegovina or abroad (Article 141). At 
the end of their studies, these persons will be assigned to appropriate positions in 
the army or in a civilian service if the scholarship contract so provides (Article 
142). Military scholarship holders who do not complete their education through their 
own fault or because they have failed to join the armed forces after graduation are 
required to reimburse an amount determined separately in each individual contract 
by the Ministry of Defence.The length of military service for cadets and military 
scholarship holders who have completed their studies is twice as long as their 
studies unless the contract stipulates otherwise (Article 143, paragraph 1). Similarly, 
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active military personnel required to spend a period in education or training must 
serve in the armed forces for twice as long as this period unless their contract 
stipulates otherwise (Article 140, paragraph 2), the exception to this rule being 
cadets graduating from flight school as pilots, who must serve for a period of ten 
years unless the contract stipulates a longer period (Article 140, paragraph 3). 

The Committee notes from the report that the disproportion between the length of 
military service and the length of military education and training can be accounted 
for by the high costs of such courses, some of which are borne by the Ministry of 
Defence. It asks for relevant information in the next report on the circumstances in 
which contracts offered to flight school graduates provide for a minimum period of 
service of more than ten years, what the average length of such service is and what 
percentage of persons are affected. Pending receipt of this information, the 
Committee defers its conclusion on this point. 

Requirement to accept the offer of a job or training 

The Committee notes from the report that Article 44 of the Law on Mediation in 
Employment and Social Security of Unemployed Persons in the Federation of 
Bosnia and Herzegovina provides that the entitlements of unemployed persons 
under this law shall cease if they refuse the offer of an appropriate job without good 
reason. For the same reason, the public employment service will cease to keep the 
person concerned registered in its files (Article 4b of the law). These measures are 
designed to encourage unemployed persons to take advantage of every 
employment opportunity offered to them and hence reduce unemployment. Anyone 
who feels that they have been discriminated against under this law may bring legal 
proceedings. Similar provisions apply to the loss of unemployment benefit in 
Republika Srpska. Under Article 54(1)(m) of the Law on Mediation in Employment 
and Unemployment Rights, unemployed persons are struck off the register if they 
reject appropriate job offers in their place of residence or within a 50 km radius. 

Referring to its Statement of Interpretation on Article 1§2 with regard to the 
requirement to accept the offer of a job or training or otherwise lose entitlement to 
unemployment benefit (Conclusions 2012), the Committee asks for information in 
the next report on the rules and procedures governing the examination of rejections 
of applications for unemployment benefit and the extent of this phenomenon. 

Privacy at work 

The Committee reiterates that the right to undertake work freely includes the right to 
be protected against interference with the right to privacy. As the report does not 
provide any information in this respect, the Committee asks for information in the 
next report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned (Statement of 
Interpretation on Article 1§2, Conclusions 2012). 

Conclusion  

The Committee concludes that the situation in Bosnia and Herzegovina is not in 
conformity with Article 1§2 of the Charter on the ground that the federal legislation 
does not prohibit discrimination in employment on grounds of age and disability.  

Historic elements 

The situation is not inconformity on this ground for the first time. 
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12. RESC 1§2 BULGARIA 

The Committee takes note of the information contained in the report submitted by 
Bulgaria. 

1. Prohibition of discrimination in employment 

In its previous conclusion, the Committee took note of the different situations where 
a difference in treatment on grounds of age is possible within the limits set by 
Section 7 of the Protection against Discrimination Act. The Committee asked how 
the courts interpret these limits and what exactly constitutes age discrimination. 

The report indicates that according to Section 1 paragraph 1 item 1 of the Protection 
against Discrimination Act (PADA), setting a minimum and maximum age for access 
to employment does not constitute discrimination where such difference in treatment 
is an essential and determinant professional requirement due to the nature of the 
work or the conditions under which it is performed, the aim is legitimate and the 
requirement does not exceed what is necessary to accomplish the work. The report 
adds that any difference in treatment based on age does not constitute 
discrimination provided that the above mentioned requirements are met 
cumulatively. The Committee asks information on the case law of the high courts 
with regard to age discrimination in employment. 

With regard to the amount of compensation that may be awarded in discrimination 
cases, the Committee previously asked clarifications on the relationship between the 
provisions of the Labour Code and those of the Protection against Discrimination Act 
(Conclusions 2008). In its previous conclusion, the Committee concluded that the 
situation in Bulgaria was not in conformity with Article 1§2 of the Charter on the 
ground that the upper limit on the amount of compensation that may be awarded in 
discrimination cases may preclude damages from making good the loss suffered 
and from being sufficiently dissuasive (Conclusions 2012). 

The Committee takes note of the information provided in the report and by the 
representative of Bulgaria to the Governmental Committee (Report concerning 
Conclusions 2012). 

The report indicates that the victim of discrimination can claim compensation for 
non-pecuniary damages which is determined “ex aequo et bono” by the court 
(Section 52 of the Obligations and Contracts Act). The representative of Bulgaria to 
the Governmental Committee stated that Section 225, paragraph 1 of the Labour 
Code provides in cases of unlawful dismissal, for compensation of maximum the 
equivalent of 6 months of the employee’s previous gross salary. However, under 
Section 71 of the Protection against Discrimination Act individuals who believe they 
have been discriminated against, inter alia in employment, may bring their cases 
before the civil courts and may seek and receive a compensation for damages 
caused by the violation. Compensation may be awarded for both material and non-
material damages – affected honor, dignity, pain and suffering. Compensation shall 
be determined on an equitable basis. The texts of Section 225, para 1 of the Labour 
Code and Section 71, para 1, items 1-3 of the Protection against Discrimination Act 
complement each other, claims may be brought under both pieces of legislation. 
Judicial practice accepts that the concept of “equity” is not abstract, and when 
determining fair compensation should be considered and discussed all specific 
circumstances that are relevant for the amount of compensatio to be fair. Therefore, 
it was stated by the representative of Bulgaria to the Governmental Committee that 
there are no limits to compensation awarded under this legislation. 

The Committee requests that the next report provide updated and detailed 
information on the number of discrimination cases brought before the courts and the 
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Commission for Protection against Discrimination, with specific indications regarding 
their nature and outcome, sanctions applied against the employers and 
compensation paid to the employees. 

In reply to the Committee’s question regarding the activities of the Agency for 
Persons with Disabilities (Conclusions 2012), the report provides information on the 
Agency’s functions, the impact of its activities and its economic resources and 
funding. The report further presents the specific activities, the number of persons 
concerned and the funds allocated to the National Programme for Training and 
Employment of People with Permanent Disabilities for the period 2012- 2014. For 
example, in 2014, the Programme provided employment to 155 persons with 
permanent disabilities. Further data are provided in the report with regard to the 
results/implementation of the Interest –free Loans Programme aimed at helping 
people with disabilities to cultivate an entrepreneurial mind-set and develop their 
own business. In 2012, interest was reimbursed to 69 persons with disabilities who 
were borrowers under the “Micro-credit Guarantee Fund”.  

The Committee previously took note of the 2012-2020 National Strategy for the 
Integration of Roma and the Action plan for its implementation, published in 
November 2011. It asked for a mid-term review of this strategy to combat 
discrimination in the employment of Roma (Conclusions 2012). The report provides 
detailed information on the measures, programmes and positive actions taken 
during the period 2012-2014 concerning the training and employment of persons of 
Roma origin. In connection with the implementation of the National Action Plan for 
the National Roma Integration Strategy of the Republic of Bulgaria (2012-2020) and 
the international initiative Decade of Roma Inclusion 2005-2015, the plan for 2014 
envisaged the involvement of 17,550 unemployed people of Roma origin registered 
in the Labour Office Directorates (LOD) in various activities to increase their 
competitiveness in the labour market, providing employment and promotion of their 
entrepreneurial culture. The plan is performed at 160%, covering 28 0594 persons. 
Compared to 2013, when 24 608 unemployed Roma were covered by the various 
activities, there is an increase of 21%. 

With regard to the access of foreign nationals to public service posts, the Committee 
concluded previously that the situation was not in conformity with Article 1§2 of the 
Charter on the ground that Swiss nationals and nationals of States Parties to the 
European Social Charter which are not members of the European Union or of the 
European Economic Area may not be employed in public service posts, which 
constitutes discrimination on grounds of nationality.  

The Committee takes note of the information provided in the report and by the 
representative of Bulgaria to the Governmental Committee (Report concerning 
Conclusions 2012) on this point. The report indicates that Article 7 (1) of the Civil 
Servants Act in its current version states that a civil servant may be a person who is 
a Bulgarian citizen, a citizen of another Member State of the European Union, of 
another state – party to the Agreement on the European Economic Area or the 
Swiss Confederation. Until 2008, only Bulgarian citizens had the possibility to be 
appointed as civil servants. After the accession of Bulgaria to the EU, and in order to 
comply with the principles of free movement of people, citizens of other Member 
States of the EU, of a state-party to the Agreement on the European Economic Area 
or the Swiss Confederation may also be appointed as civil servants. 

The report further indicates that the Commission for Protection against 
Discrimination, has expressed an opinion (Decision № 202/2012, Third Panel) by 
which it stated that the prohibition on third-country nationals from being employed 
under a service contract aims to preserve the national sovereignty.  
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According to Article 2 of the Civil Servants Act, "civil servant" means a person who, 
by virtue of an administrative act on appointment, occupies a salaried tenured 
position in the state administration and assists a body of state power in the exercise 
of the powers thereof. The representative of Bulgaria to the Governmental 
Committee stated that according to Bulgarian legislation there is a difference 
between those employed under employment contracts and those in a civil service 
relationship. In cases of persons employed under employment contracts the Labour 
Code applies, and for those appointed under a civil service relationship the Civil 
Servants Act applies (Report of the Governmental Committee concerning 
Conclusions 2012). The Committee asks whether the prohibition on third-country 
nationals from being employed in the civil service applies to both categories of 
employees – in particular whether the restriction applies to the persons employed 
under an employment contract regulated by the Labour Code – and how many 
persons correspond to each of the two categories mentioned above in the public 
service.  

The Committee recalls that under Article 1§2 of the Charter, while it is possible for 
states to make foreign nationals’ access to employment on their territory subject to 
possession of a work permit, they cannot ban nationals of States Parties, in general, 
from occupying jobs for reasons other than those set out in Article G; restrictions on 
the rights guaranteed by the Charter are admitted only if they are prescribed by law, 
serve a legitimate purpose and are necessary in a democratic society for the 
protection of the rights and freedoms of others or for the protection of public interest, 
national security, public health or morals. The only jobs from which foreigners may 
be banned therefore are those that are inherently connected with the protection of 
the public interest or national security and involve the exercise of public authority 
(Conclusions 2012, Albania).  

The Committee notes that there is a general ban on the access to civil service posts 
for nationals of States Parties to the European Social Charter which are not 
members of the European Union or the EEA. The Committee understands that this 
prohibition refers to all types of posts/jobs in the civil service and not only to those 
that are inherently connected with the protection of the public interest or national 
security and involve the exercise of public authority. It therefore notes that the 
situation in Bulgaria has not changed and it is still not in conformity with Article 1§2 
of the Charter on this point. 

2. Prohibition of forced labour 

The Committee notes from the report that Article 48, paragraph 4, of the Constitution 
prohibits forced labour and that Bulgaria has ratified two ILO Conventions on the 
subject: the Forced Labour Convention (No. 29) and the Abolition of Forced Labour 
Convention (No. 105). 

In its previous conclusion (Conclusions 2012), the Committee asked for information 
on the rules governing railway management staff as they contained coercive 
provisions which could be incompatible with the ban on forced labour. Since the 
Committee first noted that such provisions existed (Conclusions 2004), there has 
been no information on the subject in any of the subsequent reports. As the current 
report also fails to meet its request, it concludes that the situation is not in conformity 
with Article 1§2 of the Charter on the ground that it has not been established that the 
rules governing railway management staff do not contain coercive provisions 
incompatible with the prohibition of forced labour. 
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Work of prisoners  

The Committee notes from the report that prisoners cannot be forced to work but 
that there are incentives to do so, for example the fact that when calculating the 
term of sentence served, two days of work count as three days of imprisonment 
(Article 41, paragraph 3, of the Criminal Code). The following types of work are 
available to prisoners: 

 paid work – prisoners receive only a part of the pay due for the work 
completed, as determined by the Minister of Justice, but this may not be 
less than 30% of the salary ordinarily paid to a non-prisoner; 

 unpaid work – voluntary work with the prisoner’s written consent, 
performed outside working hours or on public holidays and taken into 
account when calculating the length of imprisonment (prison cleaning, 
maintenance of public spaces, repair of damage caused by fire and 
natural disaster, prevention of accidents and other activities) and on-call 
time for the maintenance of the order and hygiene of the prison, which is 
not counted as working hours;  

 overtime with extra pay. 

The Committee also notes that paid work is regulated by the Execution of 
Punishments and Detention in Custody Act (EPDCA), amended in 2012-
2014. Under this act, absence from work caused by a work accident or an 
occupational disease is regarded as working hours. Women prisoners are entitled to 
maternity leave in the event of pregnancy or childbirth within the limits usually set for 
women outside prison. Such leave is regarded as working time. Prisoners do not 
work at weekends apart from those engaged in service or community work activities 
or in response to accidents or natural disasters, in which case the work is regarded 
as overtime. The same law covers unpaid work. 

Domestic work 

The Committee notes that the report does not answer the questions it put on 
domestic work in its Statement of Interpretation on Article 1§2 in the General 
Introduction to Conclusions 2012. Consequently, the Committee repeats its request 
for relevant information in the next report on the matters raised in this Statement of 
Interpretation, in which it drew attention to the existence of forced labour in the 
domestic environment and in family businesses, particularly information on the laws 
enacted to combat this type of forced labour or on the steps taken to apply such 
provisions and monitor their application.The Committee points out that if the 
information is not provided in the next report, there will be nothing to establish that 
the situation is in conformity with Article 1§2 of the Charter regarding prohibition of 
forced labour in respect of domestic workers and within family businesses. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

In its previous conclusion (Conclusions 2012), the Committee pointed out that any 
minimum period of service in the armed forces had to be of a reasonable duration 
and in cases of longer minimum periods due to any education or training that an 
individual had attended, the length had to be proportionate to the duration of the 
education and training. Likewise any fees/costs to be repaid on early termination of 
service had to be proportionate. Since the report does not provide any information 
on the situation of Bulgaria in this respect, the Committee asks for up-to-date 
information on the subject in the next report.  
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Requirement to accept the offer of a job or training 

The Committee notes from the report that persons lose the right to be registered as 
unemployed if they reject a suitable job offer or refuse to take part in programmes or 
activities to promote employment, training courses or projects financed by European 
or other international funds (Article 20, paragraph 2(4), of the Employment 
Promotion Act, as amended, SG, No. 26/2008). For a period of up to 18 months 
from an unemployed person’s registration with the Labour Office Directorate, 
“suitable work” is defined as any work which is compatible with the person’s 
education, qualifications and state of health and is located nearby or no more than 
30 km away provided that there is appropriate public transport. After this period, 
“suitable work” is any work that is compatible with the person’s state of health and 
satisfies the above proximity requirements. Employers are required to notify the 
Employment Agency of all rejections of suitable job offers within 7 working days. 

Referring to its Statement of Interpretation on Article 1§2 in the General Introduction 
to Conclusions 2012, the Committee asks for information on the remedies available 
for the persons concerned to dispute decisions to suspend or withdraw 
unemployment benefit. 

Privacy at work 

The Committee reiterates that the right to undertake work freely includes the right to 
be protected against interferences with the right to privacy. As the report does not 
provide any information in this respect, the Committee asks for information in the 
next report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned (Statement of 
Interpretation on Article 1§2, Conclusions 2012).The Committee points out that if the 
information is not provided in the next report, there will be nothing to establish that 
the situation is in conformity with Article 1§2 of the Charter regarding respect for the 
right to privacy at work. 

Conclusion  

The Committee concludes that the situation in Bulgaria is not in conformity with 
Article 1§2 of the Charter on the grounds that: 

 the restrictions on the access of foreign nationals of States Parties to the 
European Social Charter, other than EEA, to civil service posts are 
excessive and therefore constitute a discrimination on grounds of 
nationality; 

 it has not been established that the rules governing railway management 
staff do not contain coercive provisions incompatible with the prohibition 

of forced labour. 

Historic elements 

 the restrictions on the access of foreign nationals of States 
Parties to the European Social Charter, other than EEA, to 
civil service posts are excessive and therefore constitute a 
discrimination on grounds of nationality 
 

In Conclusions 2012, the Committee concluded that the situation in Bulgaria 
was not in conformity with Article 1§2 of the Charter on the grounds that 
Swiss nationals and nationals of States Parties to the European Social 
Charter which are not members of the European Union or of the European 
Economic Area may not be employed in public service posts, which 
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constitutes discrimination on grounds of nationality. The Governmental 
Committee examined the situation. The Governmental Committee invited the 
Bulgarian authorities to provide all relevant information in their next report 
and decided to await the next assessment of the European Committee of 
Social Rights. (Report concerning Conclusions 2012 of the European Social 
Charter (revised) (October 2013).  

 

13. RESC 1§2 FRANCE 

The Committee takes note of the information contained in the report submitted by 
France. 

1. Prohibition of discrimination in employment 

The Committee notes the information in the report submitted by France and in the 
addendum to the report concerning Article 1§2 of the Charter.  

The Committee examined the legal framework in its Conclusions 2008 and 2012. 

The Committee previously noted that, in 2012, the Ombudsman for Children, the 
High Authority for Combating Discrimination and Promoting Equality (HALDE) and 
the National Commission for Police Ethics were replaced by the office of the 
Defender of Rights. It asked for information on the work of the Defender of Rights to 
combat discrimination in employment (Conclusions 2012). 

The report states that discussions are currently under way on a draft bilateral 
agreement between the Defender of Rights and the Ministry of Labour, Employment, 
Vocational Training and Social Dialogue, which would follow on from the joint 
ministerial circular DPM/ACI 2007-12 of 5 January 2007 on relations between the 
labour inspectorate and the HALDE. 

The Committee notes from the 2015 report of the European Equality Law Network 
that the office of the Defender of Rights is empowered to investigate individual and 
collective complaints, following requests from individuals, NGOs, trade unions or 
members of parliament, and to request explanations from any public or private 
person, including communication of documents or any information providing 
evidence of the facts. Its means of dealing with complaints are mediation, 
recommendations to the state or private parties, whether individual or general, and 
the presentation of observations as amicus curiae and submission of its 
investigation files to all jurisdictions, unilaterally or at the request of the court or the 
parties. The Committee also notes that, according to the Defender of Rights’ official 
site, he or she is authorised to “defend” persons who have problems with public or 
private security forces, persons who have difficulties in their dealings with public 
authorities, and children whose rights are not respected. 

The Committee asks for detailed information in the next report on the Defender’s 
terms of reference and powers regarding cases of employment discrimination, with 
particular regard to the nature of these cases and the action taken on them. It 
wishes to know whether any person, whether public or private, who considers that 
they have been the victim of employment discrimination by a public authority or 
agency or by a private individual or undertaking can bring the case before the 
Defender of Rights. 

The Committee asked in its 2008 Conclusions whether there was an upper limit to 
the compensation that could be awarded in cases of discrimination. The report 
states that employees who have been dismissed on discriminatory grounds are 
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entitled to reinstatement in their jobs or posts. If they do not wish to be reinstated, 
they can apply to the relevant court to make good in full the damage sustained. This 
compensation, the level of which is at the court’s discretion and for which there is no 
ceiling, may not be less than the last six months’ salary or wage (Article L. 1134-4 of 
the Labour Code). This compensation for unfair dismissal is in addition to the 
compensation for dismissal that employers must pay under Article L 1234-9 of the 
Labour Code, the level of which depends on the employee’s salary or wage.  

With regard to the access of foreign nationals to public service jobs, the report 
states that Section 5 bis of the Civil Servants (Rights and Obligations) Act (No. 83-
634 of 13 July 1983) stipulates that "nationals of the member states of the European 
Union and states parties to the Agreement on the European Economic Area other 
than France shall have access, under the conditions provided for in the general staff 
regulations, to the relevant bodies, categories and posts. However, they cannot be 
appointed to posts whose functions are not separable from the exercise of 
sovereignty that is entailing direct or indirect involvement in the exercise of the 
public authority prerogatives of the state or of local authorities."  

Non-EU nationals are not eligible for established civil servant status but may be 
recruited as non-established officials under normal employment law conditions, with 
no discrimination on grounds of their nationality. However, they are not eligible for 
posts whose functions are inseparable from the exercise of sovereignty and or 
involve the exercise of public authority or the safeguarding of the state’s general 
interests. Non-EU nationals may be freely recruited in the higher education and 
research sectors and in the medical field. For example, the higher education and 
research codes authorise the recruitment of non-EU nationals for certain categories 
of research staff or as head of a university. 

The Committee noted in its last conclusion that, in 2009, the HALDE had 
recommended the removal of citizenship requirements for access to certain posts in 
the public and private sectors, in particular for employment in the three public 
service branches (HALDE, council decision 2009-139 of 30 March 2009). It asked 
for further information on the posts involved and the measures taken in response to 
this recommendation.  

The report states that the professions listed by the HALDE in its report include three 
regulated legal professions coming under the responsibility of the Ministry of Justice, 
namely those of advocates, notaries and court officials (registrars and bailiffs – 
huissiers de justice). 

According to the report, court officials and notaries exercise sovereign prerogative 
powers. Court officials with responsibility for implementing judicial decisions are the 
only profession with authority to enforce these decisions and to apply protective 
attachment orders. To do so, they may require the support of law enforcement 
officials, which the state must provide. These duties therefore fall within the ambit of 
sovereign prerogative powers. According to the Constitutional Court in decision No. 
2014-429 QPC of 21 November 2014, notaries also exercise sovereign prerogative 
powers and have the status of public officials and officers of the court. They exercise 
sovereign powers and accordingly fall outside the scope of the HALDE’s 
recommendation. The report adds that the French nationality condition for notaries 
was abolished in Decree No. 2011-1309 of 17 October 2011, so that the profession 
of notary is now open to French citizens and those of the European Union and 
member states of the European Economic Area. 

The report states that in France the profession of advocate is open only to French 
citizens and those of the European Union and member states of the European 
Economic Area, refugees and stateless persons and nationals of any state that 
grants reciprocal treatment to French advocates. It adds that any member state of 
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the World Trade Organisation, and thus of the General Agreement on Trade in 
Services (GATS), which covered 161 countries in April 2015, is considered to fulfil 
this reciprocity condition. 

The Committee again recalls that, under Article 1§2 of the Charter, while it is 
possible for states to make foreign nationals’ access to employment on their territory 
subject to possession of a work permit, they cannot issue a general ban on nationals 
of states parties occupying jobs or posts for reasons other than those set out in 
Article G. That article provides that restrictions of the rights safeguarded in the 
Charter are acceptable only if they are prescribed by law, serve a legitimate purpose 
and are necessary in a democratic society for the protection of the rights and 
freedoms of others or for the protection of the public interest, national security, 
public health or morals. The only jobs from which foreigners may be banned 
therefore are those that are inherently connected with the protection of the public 
interest or national security and involve the exercise of public authority (Conclusions 
2012, Albania). 

The Committee considers that the restrictions on access to the profession of 
advocate applicable to non-EEA nationals are excessive, which constitutes 
discrimination based on nationality. 

The Committee asks for information in the next report on positive measures/actions 
taken to combat all forms of discrimination in employment. 

2. Prohibition of forced labour 

The report states that Law No. 2013-711 of 5 August 2013 transposed Directive 
2011/36/EU of the European Parliament and of the Council of 5 April 2011 on 
preventing and combating trafficking in human beings and protecting its victims into 
the Criminal Code. Currently, forced labour is punishable by 7 years’ imprisonment 
and a fine of €200 000 or, if a victim’s vulnerability or state of dependence are 
obvious or known to the perpetrator, 10 years’ imprisonment and a fine of €300 
000. Furthermore, on 25 May 2014, a National Action Plan against Human 
Trafficking for 2014-2016 was adopted by the French Cabinet so as to establish a 
true public policy to combat this problem in all its forms. 

Work of prisoners  

The Committee notes from the report that work has not been compulsory for 
prisoners since 1987. Applications to work by prisoners are examined by a special 
multidisciplinary committee (CPU), whose deliberations are based in particular on 
the number of jobs available in prisons and prisoners’ means (Articles D 90 et seq. 
of the Code of Criminal Procedure). In a general drive for integration, the prison 
authorities set themselves targets to assist the poorest prisoners, promoting access 
to remuneration through work or to vocational training. If no paid activities are 
available, the prison authorities aim to ensure satisfactory material conditions of 
detention (Circular of 17 May 2013 on measures to combat poverty in prison). Article 
D. 347-1 of the Code of Criminal Procedure sets out criteria which can be used to 
identify the persons concerned and gives details of the type and amount of support 
that may be allocated. Under Article 27 of Law No. 2009-1436 of 24 November 
2009, the prison authorities are also required to develop activities “falling into one of 
the following categories: work, vocational training, education, programmes to 
prevent repeat offending and educational, cultural, socio-cultural, sports and 
physical activities” (new Article R.57-9-1 of the Code of Criminal 
Procedure). Prisoners must take part in at least one of these activities (Article 27 of 
the Prisons Law). 
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The report states that an individual hourly wage must be paid both for work carried 
out on behalf of the prison (general services) and for production activities (through 
private companies working with prisons or the industrial unit of the prison work 
department – SEP-RIEP) (Article 32 of the Prisons Law). Participation in 
occupational activities gives rise to the preparation of a formal employment 
agreement by the prison authorities setting out prison workers’ rights and obligations 
at work and their working conditions and pay. The prison governor ensures that 
appropriate measures are taken to guarantee equal treatment in access to and 
maintenance in occupational activities for prisoners with disabilities (Article 33 of the 
Prisons Law). 

The Committee refers again to its Statement of Interpretation on Article 1§2 
(Conclusions 2012) and asks for up-to-date information in the next report on the 
social protection of prisoners during their imprisonment (covering employment injury, 
unemployment, health care and old age pensions). 

Domestic work 

In its previous conclusion, the Committee noted the judgment of the European Court 
of Human Rights of 10 October 2012 in the case of C.N. and V. v. France 
(application no. 67724/09) in which it was held that France had not put in place a 
legislative and administrative framework making it possible to fight effectively 
against servitude and forced labour. In this context it referred to its Statement of 
Interpretation on Article 1§2 in the General Introduction to Conclusions 2012. The 
Committee notes that the report does not answer the questions it put on domestic 
work in its Statement of Interpretation. Consequently, it repeats its request for 
relevant information in the next report on the matters raised in this Statement of 
Interpretation, in which it drew attention to the existence of forced labour in the 
domestic environment and in family businesses, particularly for information on the 
laws enacted to combat this type of forced labour or on the steps taken to apply 
such provisions and monitor their application. It asks in particular whether the 
homes of private individuals who employ domestic staff may be inspected and if 
foreign domestic staff have the right to change employer in the event of abuses or if 
they lose their residence rights when they leave their employer. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The Committee asks for up-to-date information in the next report on the impact of 
studies or training courses followed by military personnel on the duration of their 
service in the armed forces and on the possible financial repercussions of early 
termination of service. 

Requirement to accept the offer of a job or training 

The Committee notes that the report does not answer the questions it put on the 
requirement to accept the offer of a job or training in its Statement of Interpretation 
on Article 1§2 in the General Introduction to Conclusions 2012. Consequently, the 
Committee repeats its request for relevant information in the next report on the 
matters raised in the Statement of Interpretation, particularly on the remedies 
available for the persons concerned to dispute decisions to suspend or withdraw 
unemployment benefit. The Committee points out that if the information is not 
provided in the next report, there will be nothing to establish that the situation is in 



40 

conformity with Article 1§2 regarding the obligation to accept a job offer or training or 
lose unemployment benefits. 

Privacy at work 

The Committee notes from the report that while it is lawful in France for employers 
to monitor their employees’ activities using new technologies, such monitoring must 
respect the limits set by the relevant legislation, particularly with regard to the right 
to respect for private life, the requirement for proportionality between the aim 
pursued and restrictions to individual freedoms and the need for fair dealing and 
good faith in employment relations. It also notes the guarantees of respect for 
privacy afforded in the context of teleworking, particularly: 

 Article 6 of the extended National Inter-Occupational Agreement of 19 
July 2005, transposing the European Framework Agreement on 
Telework of 16 July 2002 into domestic law, thus requiring employers to 
establish with their employees the hours during which they may be 
contacted and to inform them about any monitoring mechanism which 
has been set up, which must be relevant and proportionate and have 
been presented to and approved by the works council or, failing that, the 
representatives of staff in the companies equipped with such systems; 

 the provisions of the Labour Code (Articles L.1222-9 to 11 and L.3171-4) 
which set out and explain the rules applying to telework, particularly: the 
rules on the transition to telework and the return to conventional work, 
the reciprocal obligations, particularly the restrictions on the use of 
computer equipment or tools and the penalties for failure to comply with 
these restrictions, the means of establishing with employees the hours 
during which they can be contacted, monitoring of compliance with 
timetables and the regulations on working hours, whose details are 
fleshed out in the relevant collective agreement or employment contract 
or any addendum thereto, and the calculation of overtime. 

The Committee takes note of the information provided on the means of monitoring 
employees’ activities and the tools available and on the arrangements governing 
teleworking. Referring to its Statement of Interpretation on Article 1§2 in the General 
Introduction to Conclusions 2012, the Committee asks for information in the next 
report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned. 

Conclusion  

The Committee concludes that the situation in France is not in conformity with 
Article 1§2 of the Charter on the ground that the restrictions on access to the 
profession of advocate imposed on non-EEA nationals are excessive, which 
constitutes discrimination based on nationality. 

Historic elements 

The situation is not in conformity on this ground for the first time. 

 

14. ESC 1§2 ICELAND  

The Committee takes note of the information contained in the report submitted by 
Iceland . 
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1. Prohibition of discrimination in employment 

The Committee previously found that the situation was not in conformity with the 
1961 Charter in this respect on the grounds that the legislation prohibiting 
discrimination in employment on grounds other than sex was inadequate and 
access for nationals of states parties, non-EU/EEA nationals, to the profession of 
pharmacists was restricted during the reference period.  

The report indicates that as regards legislation prohibiting discrimination in 
employment on grounds other than sex, there was no change to the situation in 
2011-2014 as compared with the situation described in the previous report as the 
Ministry of Welfare was still working, in co-operation with the social partners, on two 
bills to give effect to Council Directive 2000/43/EC implementing the principle of 
equal treatment between persons irrespective of racial or ethnic origin, and Council 
Directive 2000/78/EC establishing a general framework for equal treatment in 
employment and occupation. The Committee repeats its request to be informed 
about any development on this issue and reiterates its finding that the situation is 
not in conformity with the 1961 Charter. 

As regards restrictions on access to the profession of pharmacist, the Committee 
noted in its previous conclusions that a new Act No. 34/2012 on Healthcare 
Workers, in force since 1 January 2013, had replaced the Pharmacists Act No. 
35/1978. Since this new law does not require pharmacists to be Icelandic nationals, 
the situation is now in conformity with the 1961 Charter in this respect. 

As regards the prohibition of discrimination based on sex, the Committee notes that 
there have been improvements in the implementation of legislative and institutional 
measures adopted to ensure that women and men have equal status and rights. It 
notes in particular the decisions handed down by the Supreme Court in equality 
cases, the narrowing of the gender pay gap (16.3% in 2008 compared with 7.6% on 
average during the reference period) on the labour market as a whole and the 
signing on 27 May 2014 by the Icelandic Government of a declaration of intent to 
comply with the UN Global Compact and UN Women Empowerment Principles 
(WEP). 

The Committee notes from the report that under Article 20 of the Constitution, only 
persons who hold Icelandic citizenship may be appointed to public office. The report 
states that under the terms of the Civil Servants’ Rights and Obligations Act No. 
70/1996, only Icelandic nationals and citizens of other EEA Member States or 
Member States of the European Free Trade Association (EFTA), or the Faroe 
Islands may be appointed or recruited to civil service posts, but that exceptions may 
be made for other foreign nationals in special circumstances. The Committee 
previously asked on what grounds exceptions were permitted and how many 
exceptions had in fact been made. In reply, the report states that neither in the Civil 
Servants’ Rights and Obligations Act nor in the relevant commentary is there any 
explanation of the type of circumstances that may be considered as special 
circumstances for the purposes of item 4 of Section 6 of the Act. The competent 
bodies thus have some room for interpretation when filling civil service posts. 
According to the report, this provision might be expected to apply when an applicant 
for a position who is neither an Icelandic citizen nor a citizen of another EEA 
Member State, EFTA Member State or the Faroe Islands is better qualified for the 
position than other applicants. According to information provided by the Personnel 
Policy Department of the Ministry of Finance and Economic Affairs, in total 318 
persons from 42 countries were on the payroll of the Icelandic state in the period 
2011-2014. 
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2. Prohibition of forced labour 

Work of prisoners 

The Committee notes from the report that work of prisoners is governed by the 
Execution of Sentences Act No. 49/2005 and the Regulation on the Execution of 
Sentences No. 961/2005 which it examined in its Conclusions XIX-1/2008. The 
report further states that under Section 47 of the Execution of Sentences Act, the 
Prisons and Probation Agency may grant a prisoner who is serving a sentence 
permission to dwell outside the prison in order to pursue studies, employment or 
vocational training if this is considered appropriate from a resocialisation perspective 
or in order to prepare the prisoner for when his prison term ends. 

Again with reference to its Statement of Interpretation on Article 1§2 with regard to 
prison work (Conclusions XX-1/2012), the Committee asks for up-to-date 
information in the next report on prisoners’ social protection (covering employment 
injury, unemployment, health care and old age pensions). It underlines that if the 
necessary information is not provided in the next report, there will be nothing to 
show that the situation is in conformity with Article 1§2 of the 1961 Charter as 
regards work of prisoners. 

Domestic work 

The Committee notes from the report that Act No 46/1980, on Working Environment, 
Health and Safety in Workplaces, applies to all activities in which one or more 
persons work, irrespective of whether they are company owners or employees, 
except for maritime transport and aviation. Chapter IX of the Act deals with rest time, 
holidays and maximum working hours of workers in family undertakings. The 
Administration of Occupational Safety and Health monitors the application of the 
Act. Under Section 58, employers are obliged to provide the administration with all 
information necessary in connection with monitoring compliance with the Act 
regarding working hours. Under Section 82 of the Act, the Administration is required 
to monitor to ensure that employers take steps to ensure good working conditions, 
including hygienic practices and safety. Staff of the Administration are required to 
make inspection visits to companies. In the event of infringements of the Act, or 
failure to comply with decisions taken by the Administration, per diem fines may be 
imposed, except where more severe punishment is prescribed in other statutes. The 
Administration may also order operations to be suspended or closed down if they 
pose a particular risk to the lives or health of employees or others persons. Minimum 
wages in Iceland, including those paid in family undertakings, are determined in 
collective agreements under the Employees’ Wages and Terms and Obligatory 
Pension Rights Insurance Act No. 55/1980. 

The report states that the same Act applies to work done by domestic workers in 
private homes, enabling the Administration to make inspection visits to individuals’ 
homes. Staff of the Administration may call on the police for assistance where 
necessary.  

Forced labour is prohibited under the General Penal Code (Act No. 19/1940). 

The Committee notes that it is a basic principle of Icelandic Contract Law that oral 
agreements have the same binding force as written agreements, including in the 
case of employment contracts. All hires, however, must be confirmed in writing 
under Directive 91/533/EEC on an employer’s obligation to inform employees of the 
conditions applicable to the contract or employment relationship. This Directive has 
been incorporated into Iceland‘s domestic legislation through collective agreements. 
In the event of a dispute as to whether an employment contract has been 
concluded, the Icelandic Supreme Court has repeatedly established that the 
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employer generally bears the burden of proof. Regarding foreign domestic workers 
who wish to change employers in the event of abuse, such persons may be granted 
residence permits as victims of human trafficking under the Foreign Nationals Act 
No. 96/2002. Citizens of EEA Member States, however, may continue to reside in 
Iceland and, for example, make use of the services of the Directorate of Labour in 
finding new employment in Iceland. 

The Committee asks that the next report provide information on the rules and 
procedures for granting residence permits to migrant domestic workers who are 
victims of abuse and who are not EEA nationals, along with information on the scale 
of this phenomenon. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Requirement to accept the offer of a job or training 

The Committee notes from the report that Section 14 of the Unemployment 
Insurance Act No. 54/2006 seeks to guarantee persons who lose their employment 
temporary financial assistance for up to 36 months provided that they are actively 
seeking work during this time. Any refusal to accept a job offer must be duly 
justified. In particular, under Section 57 of the Act, persons in receipt of 
unemployment benefit may not refuse a job offer after the first four weeks from the 
time when the Directorate of Labour received their application. They have four 
weeks within which to find a preferred job. Claimants are not entitled to receive 
benefits until 40 days, for which they would otherwise have received benefit 
payments, have elapsed from the date on which they are notified of a decision by 
the Directorate of Labour to impose a penalty. When deciding whether to impose a 
penalty, the Directorate of Labour is required to take account of any social and/or 
personal circumstances that may have led the person to refuse a job offer or to 
resign from a position without having another job lined up. In addition, the 
Directorate must take account of general rules and relevant considerations when 
deciding whether applicants for unemployment benefit are to be subject to a waiting 
period before receiving benefits. Appeals may be lodged with the Welfare Appeals 
Committee against decisions taken by the Directorate of Labour on the basis of the 
Unemployment Insurance Act. The committee’s rulings are final at the administrative 
level and no appeal may be lodged against them with a higher executive authority. 
Disputes concerning rights and obligations under the Unemployment Insurance Act 
may be brought before the courts, however. 

Privacy and work 

The report refers to the information provided in the last evaluation cycle, and 
explains that Regulation No. 837/2006 on electronic surveillance has been amended 
by Regulation No. 475/2011 under which the following additions have been made: 
ban preventing employers from checking employees’ emails and requirement to set 
up, for at least two weeks, an automatic reply from the employee’s electronic 
mailbox, indicating that the employee has left the employer’s service. 

The Committee takes note of the information provided on electronic surveillance and 
employees’ personal data protection. It points out that the emergence of new 
technologies has made it possible for employees to work for their employers at all 
times and in all places, including at home, with the result that there is no longer a 
clear dividing line between work and private life. There is therefore an increased risk 
of work encroaching on employees’ private lives, including outside working hours 
and the workplace. The Committee considers that the right to earn one’s living in an 
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occupation freely entered upon includes the right to be protected against such 
interference. Again with reference to its Statement of Interpretation on Article 1§2 
(Conclusions XIX-1/2012), it asks for up-to-date information on this point in the next 
report. 

Conclusion  

The Committee concludes that the situation in Iceland is not in conformity with 
Article 1§2 of the 1961 Charter on the ground that that the legislation prohibiting 
discrimination in employment on grounds other than sex is inadequate. 

Historic elements 

In respect of Conclusions XX-1 (2012), the Governmental Committee did not 
examine the situation. 

In respect of Conclusions XIX-1 (2008), the Governmental Committee 
examined the situation. The Governmental Committee urged the Government 
to take all the necessary steps to bring the situation into conformity with 
Article 1§2 of the Charter. (Report concerning Conclusions XIX-1 (2008) 
(mars 2010)). 

In Conclusions XVIII-1 (2006), XIX-1 (2008), and XX-1 (2012), the Committee 
concluded that the situation in Iceland was not in conformity with Article 1§2 
of the 1961 Charter on the ground that that the legislation prohibiting 
discrimination in employment on grounds other than sex was inadequate. 

In respect of Conclusions XVIII-1 (2006), the Governmental Committee 
examined the situation. The representative of Iceland provided information in 
writing and the Governmental Committee invited Iceland to bring the situation 
into conformity with Article 1§2 of the Charter. (Report concerning 
Conclusions XVIII-1 (July 2007)). 

 

15. RESC 1§2 IRELAND 

The Committee takes note of the information contained in the report submitted by 
Ireland. 

1. Prohibition of discrimination in employment 

The Committee examined the legal framework with regard to prohibition of 
discrimination in employment in its Conclusions 2006 and 2012. It noted that the 
Employment Equality Act 1998 as amended by the Equality Act 2004 prohibits 
discrimination in employment on grounds of race, religious beliefs, disability, sexual 
orientation, gender, age, marital status, family status and membership of the 
Traveller Community. The Unfair Dismissals Act prohibits dismissal on grounds of 
political opinion. The Equality Act prohibits both direct and indirect discrimination on 
the prohibited grounds and the prohibition applies to all areas of employment 
including recruitment, dismissal and training. 

With regard to the ceiling of compensation that may be awarded in employment 
equality cases (other than on the ground of gender) the Committee considered that 
a maximum amount corresponding to 2 years pay or 40,000 € may preclude 
damages from making good the loss suffered and from being sufficiently dissuasive 
and it therefore considered that the situation was not in conformity with Article 1§2 
on this point (Conclusions 2006 and 2012).  
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The report indicates that according to the amendment brought by the Civil Law 
(Miscellaneous Provisions) Act 2011 (No. 23 of 2011), in the case of an employed 
complainant, or a prospective employee, the maximum amount that can be ordered 
by the Workplace Relations Commission is 104 times the amount of the claimant’s 
weekly remuneration (i.e. 2 years pay), or €40,000. 

The Committee notes however that the situation has not changed and that the 
maximum amount of compensation to be awarded in discrimination cases may 
preclude damages from making good the loss suffered and from being sufficiently 
dissuasive. Therefore, the Committee concludes that the situation is still not in 
conformity with Article 1§2 on the ground that the upper limits on the amount of 
compensation that may be awarded in discrimination cases (with the exception of 
gender discrimination cases) may preclude damages from making good the loss 
suffered and from being sufficiently dissuasive.  

As regards discrimination on grounds of nationality, the Committee has repeatedly 
requested information on occupations or employment categories reserved for 
nationals (Conclusions 2006 and 2012). The report does not provide the requested 
information. In the absence of any information on this point, the Committee 
concludes that the situation is not in conformity with Article 1§2 on the ground that it 
has not been established that foreign workers have access to employment in the 
public service with no discrimination. 

With regard to supervision, the Committee previously noted that the Equality 
Tribunal was established as a quasi-judicial body for the purpose of investigating 
complaints under the Employment Equality Act 1998-2011 and the Equal Status Act 
2000-2012, on all nine grounds. Its decisions are binding and may be appealed to 
the Labour Court (Conclusions 2012). 

The report indicates that the Equality Authority has been merged with the Irish 
Human Rights Commission to form the Irish Human Rights and Equality 
Commission. The Irish Human Rights and Equality Commission (IHREC), which was 
established on 1 November 2014, is an independent body mandated to work 
towards the elimination of discrimination, promote equality of opportunity, provide 
information to the public on a number of matters and review various legislative 
enactments. IHREC will support public bodies in placing equality and human rights 
consideration at the heart of decision making. A significant innovation in the Irish 
Human Rights and Equality Commission Act 2014 is the introduction of a positive 
duty on public bodies to have due regard to human rights and equality in their work 
and conduct their business in a manner consistent with individual human rights 
(Section 42). The Commission will assist public bodies to comply with the positive 
duty, including by producing guidelines and codes of practice. The Committee notes 
from the Report 2015, Ireland, of the European Equality Law Network that IHREC 
also has the power to instigate litigation on its own behalf or to assist a litigant. It is 
authorised to conduct inquiries, and carry out equality reviews.  

The report further indicates that following the enactment of the Workplace Relations 
Act 2015, a number of formerly separate forums for seeking redress on 
employment-related issues, including the Equality Tribunal which dealt with 
discrimination issues, have been amalgamated into a single body, the Workplace 
Relations Commission. Thus, the activities of the Labour Relations Commission, the 
National Employment Rights Authority, the Equality Tribunal and the first instance 
functions of the Employment Appeals Tribunal and the Labour Court will be merged 
into a new Body of First Instance, to be known as the Workplace Relations 
Commission (WRC). The appellate functions of the Employment Appeals Tribunal 
will be incorporated into an expanded Labour Court. The WRC has statutory 
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jurisdiction for facilitating the resolution of disputes under approximately 40 separate 
pieces of employment, equality and industrial relations legislation.  

The Committee asks the next report to provide information on any concrete positive 
measures/actions taken or envisaged to promote equality in employment and to 
combat all forms of discrimination in employment.  

2. Prohibition of forced labour 

Work of prisoners  

The Committee notes that the report does not answer the questions on prison work 
put in its previous conclusions and in its Statement of Interpretation on Article 1§2 in 
the General Introduction to Conclusions 2012. Consequently, the Committee 
repeats its request for relevant information in the next report on the matters raised in 
this Statement of Interpretation, in which it stated that “Prisoners’ working conditions 
must be properly regulated, particularly if they are working, directly or indirectly, for 
employers other than the prison service. In accordance with the principle of non-
discrimination enshrined in the Charter, this regulation, which may be carried out by 
means of laws, regulations or agreements (particularly where companies act as 
subcontractors in prison workshops), must concern pay, hours and other working 
conditions and social protection (in the sphere of employment injury, unemployment, 
health care and old age pensions)”. 

Domestic work 

The Committee notes that the report does not answer the questions it put on 
domestic work in its Statement of Interpretation on Article 1§2 in the General 
Introduction to Conclusions 2012. Consequently, the Committee repeats its request 
for relevant information in the next report on the matters raised in this Statement of 
Interpretation, in which it drew attention to the existence of forced labour in the 
domestic environment and in family businesses, particularly information on the laws 
enacted to combat this type of forced labour and on the steps taken to apply such 
provisions and monitor their application. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The Committee previously found Ireland not in compliance with Article 1§2 of the 
Charter, on the grounds that army officers could not seek early termination of their 
commission unless they repaid to the state at least part of the cost of their education 
and training, and the decision to grant early retirement was left to the discretion of 
the Minister of Defence, which could lead to a period of service which would be too 
long to be regarded as compatible with the freedom to choose and leave an 
occupation. This reason for non-conformity has remained unchanged since 1998 
(Conclusions XIV-1) and the report does not refer to any change. 

The Committee notes that at the meeting of the Governmental Committee in 2013, 
the representative of Ireland confirmed that there had been no change in respect of 
the requirements relating to the retirement of Commissioned Officers from the 
Permanent Defence Forces of Ireland since the finding of non-conformity. Ireland’s 
arguments for not being in a position to change centre on the need to maintain a 
minimum level of service, in a country where the number of military personnel is 
small compared with other states. Nevertheless, the Department of Defence 
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confirmed to the Committee that no officer of the Permanent Defence Force had, 
since 1992, had an application to retire refused by the Minister. 

The Committee decides to uphold its finding of non-conformity on this point. 

Requirement to accept the offer of a job or training 

The Committee notes from the report that an individual working in Ireland who loses 
their job may be entitled to Jobseeker’s Benefit provided they have sufficient social 
insurance (PRSI) contributions and is available for and actively seeking 
employment. An EEA national may combine their social insurance contributions paid 
in another EU country to help them qualify for Jobseeker’s Benefit. If an individual is 
not entitled to Jobseeker’s Benefit they may apply for Jobseeker’s Allowance. In 
order to be eligible for this payment an individual must be unemployed, satisfy a 
means test and be available for and actively seeking employment. In both schemes 
there is a disqualification where a person has refused an offer of suitable 
employment. When arriving at a decision on whether this disqualification should 
apply to a recipient of Jobseeker’s Benefit, a Deciding Officer will make a judgment 
on whether the offer was a suitable offer of full-time employment. In making a 
decision, a Deciding Officer will have regard to the person’s skills, qualifications and 
experience, the length of time they have been unemployed and the availability of job 
opportunities in the locality. Should a person place restrictions on the distance they 
are willing to travel to avail of employment, the Deciding Officer will take into 
consideration the availability of public/private transport and whether these 
restrictions are reasonable. Should the Deciding Officer consider the restrictions to 
be unreasonable, they may decide to disqualify the individual from Jobseeker’s 
Benefit. The report further indicates that in all cases Deciding Officers assess each 
case on its individual merits and that a Deciding Officer’s decision can be appealed 
to the Social Welfare Appeals Office. While they are awaiting the outcome of their 
appeal, the individual concerned may be entitled to Supplementary Welfare 
Allowance. 

Privacy at work 

The Committee reiterates that the right to undertake work freely includes the right to 
be protected against interferences with the right to privacy. As the report does not 
provide any information in this respect, the Committee asks for information in the 
next report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned (Statement of 
Interpretation on Article 1§2, Conclusions 2012). 

Conclusion  

The Committee concludes that the situation in Ireland is not in conformity with Article 
1§2 of the Charter on the grounds that: 

 the upper limits on the amount of compensation that may be awarded in 
discrimination cases (with the exception of gender discrimination cases) 
may in certain situations preclude damages from making good the loss 
suffered and from being sufficiently dissuasive; 

 it has not been established that foreign workers have access to 
employment in the public service with no discrimination; 

 army officers cannot seek early termination of their commission unless 
they repay to the state at least part of the cost of their education and 
training, and the decision to grant early retirement is left to the discretion 
of the Minister of Defence, which could lead to a period of service which 
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would be too long to be regarded as compatible with the freedom to 
choose and leave an occupation. 

Historic elements 

 the upper limits on the amount of compensation that may be 
awarded in discrimination cases (with the exception of gender 
discrimination cases) may in certain situations preclude 
damages from making good the loss suffered and from being 
sufficiently dissuasive; 

In Conclusions 2012, the Committee concluded that the situation was not in 
conformity with article 1§2 on the ground that the upper limits on the amount 
of compensation that may be awarded in discrimination cases (with the 
exception of gender discrimination cases) may in certain situations preclude 
damages from making good the loss suffered and from being sufficiently 
dissuasive. The Governmental Committee examined the situation. The 
Governmental Committee took note of the information provided, asked 
Ireland to bring the situation into conformity and decided to await the next 
assessment of the European Committee of Social Rights. (Report concerning 
Conclusions 2012 (October 2013)). 

In Conclusions 2006, the Committee concluded that the situation in Ireland is 
not in conformity with Article 1§2 of the Revised Charter on the grounds that 
there were upper limits on the amount of compensation that may be awarded 
in discrimination (with the exception of gender discrimination cases) cases. 
The delegate of Ireland provided information in writing. The Governmental 
Committee invited Ireland to bring the situation into conformity with Article 
1§2 of the revised Charter. (Report concerning Conclusions 2006 (July 
2007)). 

 army officers cannot seek early termination of their commission 
unless they repay to the state at least part of the cost of their 
education and training, and the decision to grant early retirement 
is left to the discretion of the Minister of Defence, which could 
lead to a period of service which would be too long to be 
regarded as compatible with the freedom to choose and leave an 
occupation. 

In Conclusions 2012, the Committee concluded that the situation in Ireland 
was not in conformity with article 1§2 on the ground that army officers cannot 
seek early termination of their commission unless they repay to the state at 
least part of the cost of their education and training, and the decision to grant 
early retirement is left to the discretion of the Minister of Defence, which 
could lead to a period of service which would be too long to be regarded as 
compatible with the freedom to choose and leave an occupation. The 
Governmental Committee examined the situation. The Governmental 
Committee proceeded to vote on a recommendation which was not carried 
(one vote in favour, 23 against. The Governmental Committee then 
proceeded to vote on a warning which was not carried (15 in favour 17 
against). The Governmental Committee took note of the information 
provided, urged the Government to amend the situation and in the meantime 
decided to await the next assessment of the European Committee of Social 
Rights. (Report concerning Conclusions 2012 (October 2013)). 
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In Conclusions 2006, the Committee concluded that the situation in Ireland 
was not in conformity with Article 1§2 of the Revised Charter on the ground 
that there was an excessive length of compulsory service may be required of 
army officers. The Governmental Committee examined the situation. The 
Governmental Committee proceeded to vote on a warning to Ireland, which 
was not adopted (9 votes in favour, 9 votes against and 11 abstention). 
(Report concerning Conclusions 2006 (July 2007)). 

In Conclusions 2004, the Committee concluded that the situation in Ireland 
was not in conformity with Article 1§2 of the Revised Charter on the ground 
that The Committee concludes that the situation, in Ireland is not in 
conformity with Article 1§2, owing to the excessive length of the compulsory 
service which may be required of army officers. The Governmental 
Committee examined the situation. The Governmental took note of the 
information provided by the Irish delegate and of the Irish Government’s 
commitment to review the situation. It insisted that the situation be brought in 
conformity with the revised Charter as soon as possible. (Report concerning 
Conclusions 2004 (April 2005)). 

In Conclusions XVI-1 (2002), the Committee concluded that the situation in 
Ireland was not in conformity with Article 1§2 of the Charter as regards the 
prohibition of forced labour, owing to the excessive length of the compulsory 
service which may be required of army officers. The Governmental 
Committee examined the situation. The Governmental Committee proceeded 
to vote on a warning, which was not adopted (13 votes for, 10 against and 6 
abstentions). (Report concerning Conclusions XVI-1 (2002) (December 
2002)). 

In Conclusions XV-1 (2000), the Committee concluded that the situation in 
Ireland was still not in conformity with Article 1 para. 2 of the Charter, with 
respect to the prohibition of forced labour, as the length of compulsory 
service which may be required of army officers was excessive. The 
Governmental Committee examined the situation. The Governmental 
Committee decided to await the next assessment of the European 
Committee of Social Rights. (Report concerning Conclusions XV-1 (2000) 
(December 2000)). 

In Conclusions XIV-1 (1998), the Committee concluded that the situation was 
not in conformity with respect to the prohibition of forced labour, since (…) 
the length of compulsory service which may be required of army officers was 
excessive. The Governmental Committee examined the situation. The 
Governmental Committee expressed its concern and strongly urged the Irish 
government remedy the situation. (Report concerning Conclusions XIV-1 
(1998). 

 

16. RESC 1§2 LATVIA 

The Committee takes note of the information contained in the report submitted by 
Latvia. 
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1. Prohibition of discrimination in employment 

The Committee has previously examined the legal framework prohibiting 
discrimination in employment. The report states that there have been no substantial 
changes in relation to the antidiscrimination norms. 

The Committee noted previously that there were few complaints of discrimination in 
employment dealt with by the State Labour Inspectorate (SLI) and asked for the 
Government’s comments in this regard (Conclusions XX-1 (2012). According to the 
report, the SLI received 53 complaints of discrimination in labour relations in 2011 
and issued 6 orders and 13 administrative fines. In 2013, the SLI received 64 
complaints and issued 3 orders and 17 administrative fines. The report indicates that 
the low number of violations is explained by the fact that some of the complaints 
were considered to be unjustified by the SLI as no violations of the regulatory 
framework governing discrimination in employment were identified. The Committee 
notes from another source that the State Labour Inspectorate has imposed 
sanctions predominantly in discriminatory job advertisement cases on grounds of 
gender, age or ethnicity. Sanctions have ranged from warnings to fines ranging from 
EUR 70 to EUR 535 (European Equality Law Network, Report 2015 Latvia).  

The Committee further notes from the Report on Latvia 2015 of the European 
Equality Law Network that relatively low average compensations are awarded in 
discrimination cases. The majority of discrimination cases brought before the courts 
concern the area of employment, and predominantly relate to gender grounds. The 
same source indicates that from 2005 to 2014 inclusive, in the known discrimination 
cases which resulted in a favourable outcome for the victim (of which there were 
over a dozen, two concerning discrimination on the ground of gender, two on 
disability, one on ethnic origin, one on age and one on victimisation), the amounts 
awarded ranged from EUR 428 (approx. LVL 300) to EUR 7 142 (LVL 5 000). The 
highest award was granted in a conciliation case, while the median moral 
compensation awarded has been EUR 1 500 (LVL 1 000). The Supreme Court, in 
line with Court of Justice of the European Union jurisprudence, has clarified that 
there is no need to specifically prove the existence of moral damage in cases of 
discrimination, as moral damage is presumed from the very fact of discrimination in 
employment relationships. 

The Committee recalls that remedies available to victims of discrimination must be 
adequate, proportionate and dissuasive. Therefore, compensation for all acts of 
discrimination including discriminatory dismissal must be both proportionate to the 
loss suffered by the victim and sufficiently dissuasive for employers (Conclusions 
2012, Andorra). The Committee reiterates its request for updated and detailed 
information on the number of discrimination cases brought before the courts and the 
Ombudsman’s Office, with specific indications regarding their nature and outcome, 
sanctions applied against the employers and compensation paid to the employees. 

The Committee also notes from the Report on Latvia 2015 of the European Equality 
Law Network that Since March 2007, the tasks of the specialised body in 
discrimination have been performed by the Ombudsman’s Office. Since 2007 the 
Ombudsman has never represented a client in a discrimination case in court, but 
has facilitated the conclusion of two conciliation agreements. The same source 
indicates that the budget cuts during the economic crises inevitably affected the 
functioning of the Office and resulted in cuts to personnel. The Committee asks the 
next report to provide information on the resources (staff members and funding) of 
the Ombudsman allocated to non-discrimination/equality issues and its activities in 
relation to awareness-raising on discrimination and combating all forms of 
discrimination in employment.  
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As regards discrimination on grounds of nationality, the Committee had previously 
noted that posts in the civil service were reserved for Latvian citizens. The 
Committee sought further clarification that the posts reserved for nationals in the 
civil service are intrinsically linked to the exercise of public authority or security 
(Conclusions XX-1 (2012). According to the report, the status of civil servants is 
regulated by the Civil Service Law. Mandatory requirements for candidates for a civil 
service position inter alia include the citizenship of the Republic of Latvia and 
fluency in the Latvian language (Section 7, Civil Service Law). Under the State Civil 
Service Law, “a civil servant is a person who in a direct administration institution 
forms the policy or development strategy of a sector, co-ordinates the activity of a 
sector, distributes or controls financial resources, formulates regulatory enactments 
or controls the observance thereof, prepares or issues administrative documents, 
and prepares or takes other decisions related to the rights of individuals.” The report 
adds that in Latvia, the status of a civil servant has been granted to a very small 
group of positions (11 689 – according to data of the Ministry of Finance, 2014), 
indicating that this restriction is being narrowly interpreted and applied.  

The report indicates that 20.2% of employees in central government budget 
institutions are civil service positions (according to data of the Ministry of Finance 
and the Central Statistical Bureau, 2014), while in general government sector 
(including ministries, central public institutions and other government institutions, 
local government institutions) civil service forms about 7% of the total number of 
employees (according to Concept Paper of Human Resource Development in Public 
Administration, p. 8, 2013).  

There are other functions in public administration which are fulfilled by employees 
who are employed under the Labour Law or special laws. The report mentions 3 
categories: 

 civil servants in general State civil service, as well as civil servants of 
specialized civil service in the Ministry of Foreign Affairs, the State 
Revenue Service, the State Forensic Science Bureau; 

 officials with special service ranks (public service): The Prison 
Administration and in the system of the Ministry of the Interior – Security 
Police, Information Centre of the Ministry of the Interior, State Police, 
State Border Guard, State Firefighting and Rescue Service and 
subordinated colleges; 

 employees, whose employment legal relations are regulated by the 
Labour Law, and whose employment relations are based on mutual 
agreement on commencement, amendment and termination of 
employment legal relations.  

The report indicates that as for the employees, there is no specific requirement 
regarding the citizenship. In practice, both non-nationals of the Republic of Latvia 
and third country nationals are currently employed in the public administration 
institutions. 

The report further mentions that civil servants perform functions of national 
importance, exercise powers conferred by public law and bear responsibility for 
safeguarding the general interests of the State. If persons perform such functions, 
then the criterion of citizenship is required, based on mutual relationship between 
rights, obligations and responsibilities towards the State.  

With regard to the civil servants, the Committee understands that the prohibition 
concerns only those positions/posts/jobs in the public service which are inherently 
connected with the protection of the public interest or national security and involve 
the exercise of public authority, and it asks the Government to confirm this 
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understanding in the next report. Pending receipt of the information requested, the 
Committee considers that the situation is in conformity with the Charter on this point. 

As regards the advocates, the Committee concluded previously that the restrictions 
imposed on non-EU citizens to becoming advocate were not in conformity with the 
Charter (Conclusions XX-1 (2012). The report reiterates that according to the 
Advocacy Law in order to become a “sworn advocate” or an assistant to sworn 
advocates in Latvia an individual must possess Latvian nationality. Citizens of other 
EU member states however may practice as advocates in Latvia under certain 
conditions. The report adds that according to the information provided by the Latvian 
“Council of Sworn Advocates”, there are no precedents when citizens of non-
European Union member states would have requested the Council to practice as a 
sworn advocate in Latvia. However, the Committee notes that the restrictions which 
it found to be excessive have not changed and therefore it maintains its conclusion 
of non-conformity on this point.  

The Committee previously noted from a European Commission against Racism and 
Intolerance report on Latvia 2012 that there was a substantial number of 
occupations in the private sector which require a certain proficiency in the Latvian 
language, the number of occupations on this list was expanding.  

The Committee asked confirmation that this language requirement is only imposed 
in cases of genuine occupational requirements and is proportional to the objective, 
as otherwise this would amount to indirect discrimination against non-citizens 
(Conclusions XX-1 (2012). The report indicates that Article 6, paragraph 2 of the 
Law on State Language provides that "Employees of private institutions, 
organizations and enterprises (companies), and self-employed persons, shall use 
the State language if their activities affect legitimate public interests (public security, 
health, morals, health care, protection of consumer and labour rights, safety in the 
work place, public administrative supervision)". Annex 2 "Classification of 
Professions and Positions according to the Minimum Level and Grade of Fluency in 
the Official Language Required for Employees of Private Institutions, Organizations 
and Enterprises (Companies)” determines certain language knowledge 
requirements for particular professions and positions if the employees perform 
specific public functions or their activities affect legitimate public interests. The 
report adds that by monitoring linguistic situation in Latvia on a regular basis in 
conformity with the Basic Guidelines of State Language Policy, the list of 
professions and positions included in Annex 2 is being revised upon necessity 
including new professions and positions if their activities affect any legitimate public 
interest. 

The Committee notes that the United Nations Human Rights Committee, in its 
concluding observations, expressed concern regarding the discriminatory effects of 
the language proficiency requirement on the employment of minority groups 
(CCPR/C/LVA/CO/3, 11 April 2014, paragraph 7, in Observation (CEACR) – 
adopted 2014, published 104th ILC session (2015), Discrimination (Employment and 
Occupation) Convention, 1958 (No.111) – Latvia). The Committee asks the next 
report to indicate how it is ensured that language requirements do not, in practice, 
deprive ethnic minority groups of equality of opportunity and treatment in 
employment and occupation, and information on any measures taken in this respect.  

The Committee asks the next report to provide information on any concrete positive 
measures/actions taken or envisaged to promote equality in employment and to 
combat all forms of discrimination in employment. 
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2. Prohibition of forced labour 

The report indicates that Article 106 of the Constitution of the Republic of Latvia 
provides that everyone has the right to freely choose their employment and place of 
work according to their abilities and qualifications. Forced labour is prohibited. 

Work of prisoners  

The Committee notes from the report that Latvian legislation does not allow unpaid 
work by prisoners for private companies or subcontractors in prisons. According to 
Article 56.1 of the Sentence Execution Code, prisoners may engage in paid or 
unpaid work. They may engage in paid work in or outside the prison if such work is 
available. Cabinet of Ministers Orders Nos. 63 and 487 lay down detailed 
regulations on working hours, pay, conditions for concluding employment contracts 
with private companies and occupational safety, etc. There is also the possibility of 
paid cleaning or maintenance work in prison, for which a signed agreement between 
the prisoner and the prison is required. Article 56.10 of the Sentence Execution 
Code provides that prisoners may be required to take part in unpaid maintenance 
and cleaning work in prison as part of their resocialisation process. 

With reference to its Statement of Interpretation on Article 1§2 concerning prison 
work (Conclusions XX-1/2012), the Committee asks for up-to-date information in the 
next report on the social protection of prisoners during their imprisonment. 

Domestic work 

The Committee notes that the report does not answer the questions it put on 
domestic work in its Statement of Interpretation on Article 1§2 in the General 
Introduction to Conclusions XX-1/2012. Consequently, the Committee repeats its 
request for relevant information in the next report on the matters raised in this 
Statement of Interpretation, in which it drew attention to the existence of forced 
labour in the domestic environment and in family businesses, particularly information 
on the laws enacted to combat this type of forced labour or on the steps taken to 
apply such provisions and monitor their application. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

In its previous conclusion (Conclusions XX-1/2012), the Committee pointed out that 
any minimum period of service in the armed forces had to be of a reasonable 
duration and in cases of longer minimum periods due to any education or training 
that an individual had attended, the length had to be proportionate to the duration of 
the education and training. Likewise, any fees/costs to be repaid on early 
termination of service had to be proportionate. Since the report does not provide any 
information on the situation of Latvia in this respect, the Committee asks for up-to-
date information on the subject in the next report. 

Requirement to accept the offer of a job or training 

The Committee notes from the report that the Law on Support for Unemployed 
Persons and Persons Seeking Employment determines the basis for the loss of 
unemployed status. Reasons include refusal to accept a suitable job offer twice and 
unjustified failure to fulfil the duties of an unemployed person. The Cabinet of 
Ministers determines the criteria for suitable jobs and the duties of unemployed 
persons. 
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The Committee points out that whenever the relevant authorities decide on the 
permanent withdrawal or temporary suspension of unemployment benefit because 
the recipient has rejected a job offer, this decision must be open to review by the 
courts in accordance with the rules and procedures established under the legislation 
of the state which took the decision. It asks for the next report to state whether 
Latvian legislation provides for a judicial remedy in such cases (Statement of 
Interpretation on Article 1§2, Conclusions XX-1/2012). 

Privacy at work 

The Committee examined the situation in this area in Conclusions XX-1/2012. With 
reference to its Statement of Interpretation on Article 1§2 concerning workers’ right 
to privacy (Conclusions XX-1/2012), it asks for up-to-date information in the next 
report on measures taken to ensure that employers give due consideration to 
workers’ private lives in the organisation of work and that all interferences are 
prohibited and where necessary sanctioned. 

Conclusion  

The Committee concludes that the situation in Latvia is not in conformity with Article 
1§2 of the Charter on the ground that the restrictions imposed on non–EEA 
nationals to become advocates are excessive, which constitute a discrimination on 
grounds of nationality. 

Historic elements 

In Conclusions XX-1 (2012) the Committee concludes that the situation in 
Latvia is not in conformity with Article 1§2 of the Charter on the ground that 
the restrictions on access to employment for non EU citizens go beyond 
those permitted by the Charter. The Governmental Committee examined the 
situation. The Governmental Committee requested the Latvian Government 
to provide clear and precise information on the issue and meanwhile decided 
to await the next assessment of the European Committee of Social rights. 
(Report concerning Conclusions XX-1(2012), December 2013) 

17. RESC 1§2 MOLDOVA 

The Committee takes note of the information contained in the report submitted by 
the Republic of Moldova. 

1. Prohibition of discrimination in employment 

In its previous conclusion, the Committee sought further information on the indirect 
discrimination and concluded that the situation was not in conformity with Article 1§2 
of the Charter on grounds that (i) it has not been established that discrimination on 
the ground of age is prohibited; (ii) discrimination on the ground of sexual orientation 
is not prohibited; (iii) nationals of other States Parties do not have access to civil 
service jobs (Conclusions 2012).  

The Committee takes note from the report and ILO-CEACR Observations of the 
adoption of Law No. 121 of 25 May 2012 on Ensuring Equality, which aims to 
prevent and combat discrimination and ensure equality of all persons in the country 
irrespective of race, colour, nationality, ethnic origin, language, religion or belief, 
sex, age, disability, opinion, political affiliation, or any other similar criterion (Section 
1(1)). The Law defines and prohibits both direct and indirect discrimination (Section 
2), as well as the worst forms of discrimination, which include discrimination based 
on two or more protected grounds (section 4). Section 7 of the same Law 
specifically prohibits discrimination in employment based on the above grounds, and 
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adds the additional ground of sexual orientation (Observation (CEACR) – adopted 
2014, published 104th ILC session (2015), Discrimination (Employment and 
Occupation) Convention 1958 (No. 111)). 

The Committee also notes from the Report of the Governmental Committee 
concerning Conclusions 2012 that the representative of Moldova stated that there 
was draft legislation before parliament to amend Article 8 of the Labour Code so that 
explicitly include sexual orientation as a prohibited ground of discrimination (Report 
concerning Conclusions 2012 of the European Social Charter GC(2013)25). The 
Committee asks information on any developments with regard to this draft law. 

As for discrimination on grounds of age, the report indicates that age is expressly 
provided as one of the prohibited grounds of discrimination in employment by Article 
8 of the Labour Code.  

The Committee asks how the prohibition of discrimination in employment on 
grounds of age and sexual orientation have been implemented into practice and 
examples of discrimination cases dealt with by the courts in this sense.  

The Committee further notes that “skin colour” and “HIV/AIDS infection” have been 
added to the list of prohibited grounds of discrimination enumerated in section 8 of 
the amended Labour Code, brought into effect by Law No. 168 of 9 July 2010. It 
also notes that section 10(2)(f1), (f2) and (f4) imposes obligations on employers to 
ensure equal opportunity and treatment of all employees without discrimination, to 
apply the same criteria to assess each employee’s work and to ensure equal 
conditions for men and women relating to work and family obligations. 

With regard to implementation, the Committee notes that the Law No. 121 of 25 May 
2012 on Ensuring Equality further provides for a Council to Prevent and Combat 
Discrimination and Ensure Equality responsible for reviewing complaints of 
discrimination and making recommendations. The Committee asks information on 
its activity and on the number of complaints related to discrimination in employment 
received and the outcome of such complaints. It also asks whether the Council is 
competent to impose sanctions on employers and to grant compensation to victims.  

With regard to compensation granted to victims of discrimination, the Committee 
noted previously that there is no upper limit on compensation in cases of 
discrimination (Conclusions 2012). The Committee requests that the next report 
provide information on cases of discrimination in employment dealt with by courts, 
with specific indications regarding their nature and outcome, sanctions imposed on 
the employers and compensation granted to the employees. 

The Committee concluded previously that the situation was not in conformity with 
the Article 1§2 of the Charter on the ground that nationals of other States Parties do 
not have access to civil service jobs. It noted that civil service jobs are reserved for 
Moldovan nationals and this is an excessively broad restriction (Conclusions 2012). 
The report indicates that under the Law on the Public Service, the Moldovan 
citizenship is required for all those who are employed as civil servants. According to 
the report the civil servants perform activities which involve the exercise of public 
authority. However there are other posts in the public service which do not require 
the exercise of public authority such as persons performing activities of secretariat, 
protocol, IT and administration, and which are open to other nationals. The 
representative of the Republic of Moldova to the Governmental Committee stated 
that there are bilateral agreements allow non- nationals to work in the public service 
(Report of the Governmental Committee concerning Conclusions 2012). 

The Committee understands that there is a total ban for foreign nationals to access 
civil servants posts and this prohibition does not concern only those posts/positions 
which are inherently connected with the protection of the public interest or national 
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security and involve the exercise of public authority. It recalls that under Article 1§2 
of the Charter, while it is possible for states to make foreign nationals’ access to 
employment on their territory subject to possession of a work permit, they cannot 
ban nationals of States Parties, in general, from occupying jobs for reasons other 
than those set out in Article G; restrictions on the rights guaranteed by the Charter 
are admitted only if they are prescribed by law, serve a legitimate purpose and are 
necessary in a democratic society for the protection of the rights and freedoms of 
others or for the protection of public interest, national security, public health or 
morals. The only jobs from which foreigners may be banned therefore are those that 
are inherently connected with the protection of the public interest or national security 
and involve the exercise of public authority (Conclusions 2012, Albania). It therefore 
notes that the situation in the Republic of Moldova has not changed and it is still not 
in conformity with Article 1§2 of the Charter on this point. 

2. Prohibition of forced labour 

The Committee previously concluded that the situation in the Republic of Moldova 
was not in conformity with Article 1§2 of the Charter on the ground that exceptions 
to the general prohibition of forced labour were too wide, in particular because this 
prohibition did not apply to work forming part of ordinary civic duties (Conclusions 
2012). According to the report Moldovan legislation does not provide a definition of 
the concept of “normal civil obligations” as they appear in the Labour Code. 
Nevertheless, Article 7 of the Labour Code, which lists exceptions to the general 
prohibition of forced labour, draws on the provisions of Convention 29 of the ILO on 
forced or compulsory labour, which the Republic of Moldova ratified in 1999. The 
expression “normal civil obligations”, which is based on Article 2 para. 2 (e) of the 
ILO Convention, should therefore be interpreted in line with the meaning given to it 
in that Convention. The report also points out that the international treaties ratified 
by the Republic of Moldova are directly applicable in the Moldovan legal system (Art. 
20 of Law No. 595-XIV du 24 September 1999 on international treaties). 

The Committee takes note of this information and considers that the situation is in 
conformity with Article 1§2 of the Charter on this point. 

Work of prisoners  

The Committee examined the legal framework relating to prison work in the 
Republic of Moldova in its Conclusions 2012. Referring to its Statement of 
Interpretation on Article 1§2 on prison work (Conclusions 2012), it asks that the next 
report contain updated information on the social protection of prisoners (employment 
injury, unemployment, health care and old age pensions). 

Domestic work 

In its previous conclusion, the Committee referred to its Statement of Interpretation 
on Article 1§2 with regard to the existence of forced labour in the domestic 
environment. As the current report does not provide any information on the legal 
measures adopted to combat this type of forced labour or on the measures taken to 
apply them and to monitor their application, the Committee reiterates its request that 
the next report contain the necessary information on this point.  
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3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

In its previous conclusion (Conclusions 2012), the Committee pointed out that in its 
previous conclusion (Conclusions 2012), the Committee pointed out that any 
minimum period of service in the armed forces must be of a reasonable duration and 
in cases of longer minimum periods due to education or training that an individual 
has benefited from, the length must be proportionate to the duration of the education 
and training. Likewise any fees/costs to be repaid on early termination of service 
must be proportionate. As the current report fails to provide any information on the 
situation in the Republic of Moldova from this point of view, the Committee asks that 
the next report provide updated information on the impact of studies or training 
courses followed by soldiers on the duration of their service in the armed forces and 
on the possible financial repercussions of early termination of service. 

Requirement to accept the offer of a job or training 

The Committee notes that the current report does not answer the questions raised in 
its Statement of Interpretation on Article 1§2 in the general introduction (Conclusions 
2012) concerning the requirement to accept an offer of a job or training. The 
Committee therefore reiterates its request that the next report include the necessary 
information on the points raised in the Statement of Interpretation, in particular on 
the remedies that may be used to challenge the decision to suspend or withdraw 
unemployment benefits. The Committee points out that should the next report fail to 
provide the information requested, there will be nothing to establish that the situation 
is in conformity with Article1§2 of the Charter with regard to the requirement to 
accept a job offer or training or otherwise lose entitlement to unemployment benefit. 

Privacy at work 

In its previous conclusion, the Committee referred to its Statement of Interpretation 
of Article 1§2 on workers’ right to privacy in which it pointed out that the right to earn 
one’s living in an occupation freely entered upon included the right to be protected 
against interference in one’s private life. As the current report does not provide any 
information on this point, the Committee asks that the next report provide 
information on the measures taken by the Government to ensure that, when 
organising working hours, employers take due account of their employees’ right to a 
private life and to ensure that any interference in their private life is forbidden and, 
where appropriate, penalised. 

Conclusion  

The Committee concludes that the situation in the Republic of Moldova is not in 
conformity with Article 1§2 of the Charter on the ground that restrictions to the 
employment of nationals of other States Parties in the civil service are excessive 
which constitutes a discrimination on grounds of nationality. 

Historic elements 

In conclusions 2012, the Committee concluded that the situation in the 
Republic of Moldova was not in conformity with Article 1§2 of the Charter on 
the ground that nationals of other States Parties do not have access to civil 
service jobs. The Governmental Committee examined the situation. The 
Governmental Committee requested the Republic of Moldova to provide all 
the necessary information and decided to await the next assessment of the 
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European Committee of Social Rights. (Report concerning Conclusions 2012 
of the European Social Charter (revised) (October 2013). 

 

18. RESC 1§2 MONTENEGRO 

The Committee takes note of the information contained in the report submitted by 
Montenegro. 

1. Prohibition of discrimination in employment 

The report indicates that the Law on Prohibition of Discrimination was amended in 
2014 in the sense that discrimination is now defined as “encouraging, helping, giving 
instructions, as well as the announced intention that a specific person or group of 
persons are discriminated on the grounds of Section 2 of this Law, i.e. based on 
race, colour, nationality, social or ethnic origin, affiliation to national minority, 
language, religion or belief, political opinion, sex, gender identity, sexual orientation, 
health, disability, age, financial status, marital or family status, membership of a 
group or assumed membership of a group, political party or other organization, as 
well as other personal characteristics.” 

In reply to a Committee’s question, the report indicates that the Law on Prohibition 
of Discrimination as amended in 2014 prohibits discrimination on the grounds of 
age. A fine from € 500 to € 20,000 shall be imposed on a legal person who prevents 
or restricts the exercise of the rights, unduly makes a difference or unequally treats 
a person or a group of persons, based on age (Sections 13 and 34).  

The Committee previously noted that the Labour Law provides for equal treatment of 
employees and asked how the Law on Prohibition of Discrimination and the Labour 
Law interrelate (Conclusions 2012).  

The report indicates that the Labour Law provides that “direct or indirect 
discrimination of a person seeking employment and of an employed person, on the 
grounds of gender, birth, language, race, religion, colour of skin, age, pregnancy, 
health condition, or disability, nationality, marital status, family responsibilities, 
sexual orientation, political or other belief, social background, financial status, 
membership in political and trade union organizations or any other personal feature 
shall be prohibited” (Section 5). The law further provides that direct and indirect 
discrimination shall be prohibited in relation to: 

 employment requirements and selection of candidates for the 
performance of a particular job; 

 terms of employment and all rights arising from employment relationship; 
 education, training and professional development; 
 promotion at work; 
 termination of employment. 

The Labour Law further provides that harassment and sexual harassment at work or 
in relation to work as well as any form of abuse at work place (mobbing) shall be 
prohibited (Section 8 and 8a of the Labour Law). 

The Committee notes that according to Section 16 of the Law on Prohibition of 
Discrimination, discrimination in employment includes, in addition to the cases 
stipulated under the laws governing labour and employment (mentioned above), 
payment of unequal wages or remuneration for work of equal value based on any of 
the grounds referred to in Section 2. Section 20 establishes a category of “severe 
forms of discrimination”, which include multiple discrimination and repeated and 
extended discrimination. 
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The Committee previously asked whether the law allows exceptions for genuine 
occupational requirements (Conclusions 2012). The report indicates that Section 9 
of the Labour Law provides that any distinction, exclusion or preference in respect of 
a particular job shall not be considered discrimination when the nature of the job or 
conditions in which it is performed are such that characteristics related to particular 
grounds of discrimination referred to by this Law constitute a genuine and 
determining requirement for a position and that the objective aimed at is legitimate. 
This provision is complemented by the amended provisions of Section 16 para. 3 of 
the Law on Prohibition of Discrimination which stipulate that "distinction, exclusion or 
giving preference shall not be considered discrimination if so require the peculiarities 
of the particular work in which personal characteristics of a person represent real 
and decisive condition of doing the work, if the purpose to be achieved that way is 
justified and if the condition is proportionate". 

The Committee previously asked information on the remedies available to the 
victims of discrimination and the procedure to be followed in cases alleging 
discrimination. It also asked information on the number of cases alleging 
discrimination brought before the courts and the Protector of Human Rights and 
Freedoms (Conclusions 2012). 

The report indicates that through the amendments brought to the Law on the 
Protector of Human Rights and Freedoms in 2011 and to the Law on Prohibition of 
Discrimination in 2014, the Protector of Human Rights and Freedoms (the 
Ombudsman) represents now the institutional mechanism for protection against 
discrimination. The Ombudsman is competent to receive complaints from persons 
who have been discriminated against in employment. The report indicates that 
special records of discrimination cases are kept in the form of an electronic 
database that enables direct access to the data of the Protector of Human Rights 
and Freedoms. However, the report mentions that there is no such electronic 
database to record the discrimination claims/proceedings submitted before the 
courts and their outcomes.  

The Committee notes from the EU Commission Progress Report 2014 on 
Montenegro that the capacity of the Ombudsman’s office remains limited, in terms of 
both human and financial resources. Despite the overall rather high number of staff, 
the number of posts in the departments dealing with substantive human rights and 
anti-discrimination issues is rather limited, and various positions remain vacant, 
including two out of four deputy posts. This raises concerns about the institution’s 
capacity to fulfil its broad remit and efficiently handle complaints. Little follow-up is 
given to concrete cases of discrimination. The Committee asks updated information 
in the next report on the activities and capacity of the Ombudsman of dealing with 
complaints alleging discrimination in employment.  

With regard to available remedies, the report indicates that persons who consider 
that they are victims of discrimination in employment may complain to the 
Ombudsman or to the courts in accordance with the Law on Prohibition of 
Discrimination. Moreover, the Labor Law stipulates that persons seeking 
employment and employed persons can initiate proceedings before the competent 
court in cases of discrimination. The Labour Law envisages the possibility for the 
employee and the employer to address disputes that arise from labour to the Office 
for peaceful settlement of labour disputes. The report indicates that from a total 
number of 11 proposals submitted to the Office, in 6 cases the parties did not reach 
any agreement and in 5 cases the proceedings were not conducted as the other 
party in the dispute did not accept a peaceful settlement of the concerned dispute. 

The Committee recalls that remedies available to victims of discrimination must be 
adequate, proportionate and dissuasive. Therefore, compensation for all acts of 
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discrimination including discriminatory dismissal must be both proportionate to the 
loss suffered by the victim and sufficiently dissuasive for employers. Any ceiling on 
compensation that may preclude damages from making good the loss suffered and 
from being sufficiently dissuasive is proscribed (Conclusions 2012, Andorra). The 
Committee reiterates its request for precise information on remedies – reinstatement 
or damages that may be awarded to a victim of discrimination in case of illegal 
dismissal. It asks whether there is a pre-defined limit/ceiling to the amount of 
damages that may be awarded. It points out that if the information requested is not 
provided in the next report, there will be nothing to establish that the situation is in 
conformity with the Charter on this point. 

As regards the access of foreign nationals to employment, the Committee asked 
previously whether there are and if so, what categories of jobs are prohibited to non-
nationals (Conclusions 2012). The report indicates that the Law on Civil Servants 
2011 provides the general conditions of accessing employment within the state 
authority body. A person may enter employment within state authority body provided 
that he/she is a citizen of Montenegro, in a good health condition, has the required 
qualifications and has not been convicted of a criminal offence which makes him/her 
unsuitable for work in the State Administration and against whom there are no 
pending criminal proceedings for a criminal offence prosecuted ex officio. 

The report indicates that a foreign national or a stateless person may enter 
employment within the state authority body as a state employee under the 
conditions stipulated by a separate law and international conventions. Moreover, the 
Law on Foreigners ("Official Gazette of the Republic of Montenegro", no. 56/14 and 
28/15) provides the conditions for employment and work of foreigners in 
Montenegro. Foreigners can work on the basis of the permit for temporary residence 
and/or work registration certificate, unless this law provides otherwise. The 
proceedings for obtaining permit for temporary residence and work for foreigners 
were simplified with the introduction of the unique permit for temporary residence 
and work of foreigners, in accordance with Directive 2011/98/EU on a uniform 
procedure for issuing a unique permit to third-country nationals for temporary 
residence and work in the territory of a Member State. 

The report indicates that some regulations restrict the employment of foreigners in 
certain sectors, such as the Law on Civil Servants and State Employees, General 
Law on Education. According to the General Law on Education a foreigner with 
permanent residence in Montenegro may enter into employment as a teacher under 
conditions provided by special law. However, this right does not have a foreigner 
with temporary residence in Montenegro. The Committee asks which are the other 
categories of jobs and sectors prohibited to non-nationals. 

The Committee notes that foreigners with temporary residence in Montenegro 
cannot work as teachers. It points out that this occupation is not linked to the 
protection of law and order or national security and do not involve the exercise of 
public authority. The Committee considers this restriction to be excessive and 
therefore to constitute discrimination on the ground of nationality. Thus, it concludes 
that the situation is not in conformity with the Charter on the ground that foreigners 
with temporary permit may not be employed as teachers, which constitutes 
discrimination on grounds of nationality.  

The Committee previously noted that that Roma, Ashkali and Balkan Egyptians 
suffer from discrimination and have a very low level of employment and asked to be 
informed on the progress in the fight against discrimination in access to employment 
for this group of persons (Conclusions 2012). The report provides statistics 
indicating that most of the persons belonging to Roma and Balkan Egyptian 
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population are unemployed and they have no professional qualifications 
(aproximative 95% with almost 45% women). 

The Committee notes from the EU Commission Report 2015 on Montenegro that 
according to the latest census, there are approximately 8,300 Roma and Balkan 
Egyptians living in Montenegro. Roma continue to be underrepresented in the 
political sphere and have difficult access to the labour market. Informal employment 
prevails and Roma children are particularly exposed to child labour.  

The report indicates that in March 2012 the Government adopted a Strategy for 
improving the situation of Roma and Balkan Egyptians in Montenegro 2012 – 2016. 
Annual action plans will specify the priority measures and activities to be 
implemented each year. The Committee asks information in the next report on any 
impacts of this Strategy on the employment situation of Roma and Balkan 
Egyptians.  

The Committee asks that the next report provide information on positive 
measures/actions for combating all forms of discrimination in employment. 

2. Prohibition of forced labour 

According to the report, the Constitution of Montenegro guarantees everyone the 
right to work and free choice of occupation and employment together with just and 
humane working conditions and protection in the event of unemployment (Chapter 
on “Economic, Social and Cultural Rights and Freedoms”). It is stipulated that forced 
labour does not include customary prison work, duties of a military nature or duties 
performed instead of military service or work required in the event of crises or 
accidents threatening human lives or property. 

Montenegro has accepted ILO Conventions No. 29 on Forced Labour and 105 on 
the Abolition of Forced Labour and has, accordingly, introduced them into its legal 
system. 

Work of prisoners  

The report refers to the Law on the Execution of Prison Sentences, Fines and 
Security Measures, which has been in force since 18 July 2015. This law stipulates 
that prisoners serving sentences of 40 years or more have the right and the 
obligation to work whereas other prisoners are simply encouraged to work (Article 
55). Work should not be imposed on prisoners as a form of disciplinary punishment 
as its purpose is to develop prisoners’ work skills and help them to reintegrate into 
society more easily on release (Article 56). Time spent in prison work does not count 
towards length of service (Article 57). Prisoners serving sentences in semi-open or 
open-type prisons, including those serving sentences of 40 years or more, may be 
referred by the Institute for the Execution of Criminal Sanctions to work outside 
prison with an approved employer on the basis of a contract negotiated between the 
Institute and the employer. The written consent of the prisoner is necessary for all 
work to be performed outside prison. The Committee takes note of this information. 

The report states that the work and pay of prisoners are regulated by the rules of 
2012 on the execution of prison sentences. Prisoners are employed by the Institute 
referred to above in the sectors of craft and agricultural production and ancillary 
technical work, or in co-operation with a public or private employer. Prisoners’ 
working hours and assignments are decided on by the Department for the 
Treatment of Convicted Prisoners, based on the needs of the Prison Work 
Department and with the consent of the Security Department (Article 43). Prisoners 
generally work a 40-hour week but these hours can be increased under conditions 
provided for by the law (Article 46). Prisoners are given training in the tasks to be 
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carried out, occupational safety measures, standards to be achieved and other 
rights and obligations. They are required to comply with safety measures and use 
any protective equipment provided (Article 47). Prisoners engaging in work are 
entitled to appropriate remuneration in accordance with the law (Article 49). Wages 
are calculated on the basis of performance and hours worked. They are paid at least 
once a month and at the latest on the 10th of the month following the work (Article 
50). Remuneration of prisoners engaging in work must be equal to at least 30% of 
the minimum wage in Montenegro. On the proposal of the Prison Work Department, 
other cash bonuses may be paid to prisoners for particularly outstanding work, the 
amount of which will be determined by the chief of the organisational unit concerned 
(Article 51). 30% of total pay is set aside and returned to prisoners on release while 
the other 70% is totally at their disposal (Article 52). All prisoners engaging in work 
have the right to daily, weekly and annual leave in accordance with general labour 
regulations. 

Domestic work 

In its previous conclusion, the Committee asked for a reply to its question on the 
existence of forced labour in the domestic environment. As the report fails to provide 
the information requested on the legislation adopted to combat this type of forced 
labour and the measures taken to implement this legislation and supervise its 
implementation, the Committee repeats its request for relevant information on this 
point to be included in the next report. The Committee points out that if the 
information is not provided in the next report, there will be nothing to establish that 
the situation is in conformity with Article 1§2 of the Charter regarding prohibition of 
forced labour in respect of domestic workers and within family businesses.  

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The Montenegrin armed forces are made up of an army, a navy and an air force. As 
conscription was abolished in 2006, the army is now an entirely professional 
force. The Committee notes from the report that service in the armed forces, the 
rights, duties and status of its members and any other matter relating to the armed 
forces are governed by the Law on the Armed Forces of Montenegro (Official 
Gazette of the Republic of Montenegro, Nos. 88/09, 75/10 and 32/14). Under this 
law, the compulsory period of military service for persons who have completed their 
studies is twice as long as the period of education completed. Length of service for 
military personnel for whom training was required is also twice as long as the 
training in question, except if the contract provides otherwise. 

Requirement to accept the offer of a job or training 

According to the report, under the Law of 2010 (amended in 2012 and 2013) on 
Employment and the Exercise of Rights with respect to Unemployment Insurance, 
unemployed persons are entitled to draw up an individual employment plan and 
participate in active employment programmes and measures (Article 23). They are 
required to take part in active employment policy measures in accordance with the 
law and their individual employment plan (Article 24), which is based on an 
agreement between a working person and an unemployed person (Article 
34). Individual employment plans form the basis for assessing any job offer or 
participation in active employment policy measures and hence the implementation of 
the provisions relating to termination of the right to unemployment benefit if a job 
offer is refused. 
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The Committee takes note of the information provided and asks for the next report 
to provide updated information on the requirements for entitlement to unemployment 
benefit. It points out that whenever the relevant authorities decide on the permanent 
withdrawal or temporary suspension of unemployment benefit because the recipient 
has rejected a job offer, this decision must be open to review by the courts in 
accordance with the rules and procedures established under the legislation of the 
State which took the decision (Statement of Interpretation on Article 1§2, 
Conclusions 2012).  

Privacy at work 

The report states that the Constitution of Montenegro protects and guarantees 
fundamental rights and freedoms, particularly the right to respect for private and 
family life. The Labour Code prohibits any repetitive conduct by an employer 
towards an employee or a group of employees which is intended to undermine, or 
actually undermines, the dignity, reputation or personal or professional integrity of 
the person or persons concerned (Article 8a). Furthermore, employers have a duty 
under the Code to respect their employees’ personality rights, and protect their 
privacy and any personal data they hold concerning them (Article 14). 

The Committee takes note of the information above and reiterates that the right to 
undertake work freely includes the right to be protected against interferences with 
the right to privacy. As this report does not provide any information in this respect, 
the Committee asks for information in the next report on measures taken by the 
state to ensure that employers give due consideration to workers’ private lives in the 
organisation of work and that all interferences are prohibited and where necessary 
sanctioned (Statement of Interpretation on Article 1§2, Conclusions 2012). The 
Committee points out that if the information is not provided in the next report, there 
will be nothing to establish that the situation is in conformity with Article 1§2 of the 
Charter regarding prohibition of forced labour in respect of domestic workers and 
within family businesses. 

Conclusion  

The Committee concludes that the situation in Montenegro is not in conformity with 
Article 1§2 of the Charter on the ground that nationals of the other States Parties do 
not have access to certain jobs, which constitutes a discrimination on grounds of 
nationality. 

Historic elements 

The situation is not in conformity on this ground for the first time. 
 

19. RESC 1§2 PORTUGAL 

The Committee takes note of the information contained in the report submitted by 
Portugal. 

1. Prohibition of discrimination in employment 

In its previous conclusion, the Committee asked to be informed when there were 
interpretations by the courts of the concepts of indirect discrimination and age 
discrimination (Conclusions 2012). The report does not address the Committee’s 
question. The Committee notes from the latest report of the European Equality 
Network that indirect discrimination and age discrimination are prohibited by national 
law and therefore defined in the legislation. However no examples are given of 
positive measures for implementation or case law of the courts (European Equality 
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Law Network, Report 2015 Portugal). The Committee reiterates its requests for 
examples of case law in the next report in case these concepts have been applied 
or interpreted by the courts.  

The Committee takes note that the Law No. 3/2011, which prohibits any 
discrimination in access to and exercise of self-employment and transposes into 
national law Directives 2000/43/EC, 2000/78/EC and 2006/54/EC, entered into force 
on 20 February 2011. It has clarified aspects of anti-discrimination legislation 
concerning self-employment and the rights of associations to intervene in labour, 
administrative and judicial procedures and has changed the legal standing of NGOs 
and organisations that defend people against discrimination. It now guarantees the 
right of associations to intervene in cases that fall under their scope, if the victim 
gives their consent (European Equality Law Network, Report 2015 Portugal). 

With regard to enforcement, the Committee notes that the High Commissioner for 
Migrations – ACM – (formerly the High Commissioner for Immigration and 
Intercultural Dialogue, Alto Comissariado para a Imigração e Diálogo Intercultural 
(ACIDI)) was created by Decree-law 31/2014 of 27 February 2014 and is given the 
responsibility to promote equality of treatment among all persons, without any 
discrimination on grounds of racial or ethnic origin, and also to promote dialogue 
with and the integration of immigrants, ethnic minorities and religions existing in the 
country. The High Commissioner is assisted by the Commission for Equality and 
Against Racial Discrimination (CEARD) (Comissão para a Igualdade e Contra a 
Discriminação Racial), which is a distinct body that only has the power to issue 
advisory opinions. It does not have the power to bring any cases before the courts 
or to assist complainants in doing so (European Equality Law Network, Report 2015 
Portugal). 

The Committee noted previously that the CICDR appeared to be geared in particular 
towards combating racial discrimination. The Committee asked whether the CICDR 
was also responsible for dealing with all other types of discrimination in employment 
and, if so, what it does in this area (Conclusions 2012). The report does not reply to 
the Committee’s previous question. The Committee notes from another source that 
the CICDR consists of two members of the Portuguese Parliament, two Government 
representatives and two representatives each from immigrants’ groups, anti-racist 
organisations, trade unions, employers’ associations and human rights 
organisations, as well as three prominent public figures appointed by the other 
members (European Equality Law Network, Report 2015 Portugal). The Committee 
asks whether the CICDR is an independent body and how its members are 
selected. 

The report provides information on the inspections carried out by the Authority for 
Working Conditions (ACT) with regard to equality and non-discrimination as a result 
of requests or complaints or at the ACT’s own initiative. The Committee notes that 
the number of inspection visits decreased (from 684 in 2011 to 309 in 2014) and, 
accordingly, the number of infringements reported (from 77 in 2011 to 38 in 2014). 
The ACT imposed fines of € 266,016 in 2014, a higher amount compared with € 
90,660 in 2013 or € 39,048 in 2012. 

The Committee asks information in the next report on cases of discrimination in 
employment handled by the courts and other competent bodies, with specific 
indications regarding their nature and outcome, and compensation paid to the 
employees. It also asks that the next report provide information on positive 
measures/actions for combating all forms of discrimination in employment. 
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2. Prohibition of forced labour 

The Committee found previously that the situation in Portugal was not in conformity 
with Article 1§2 of the Revised Charter because Articles 132 and 133 of the 
Merchant Navy Criminal and Disciplinary Code provided for sanctions against 
seafarers who abandoned their posts, in particular prison sentences. The report 
states that no measures have been taken to bring the situation in Portugal into 
conformity. In this connection the report refers to the information provided by the 
representative of Portugal during the 127th meeting of the Governmental Committee 
on 27-31 May 2013 to the effect that the bill to repeal the Code was still before the 
Portuguese Parliament. The Government formed in June 2011 had launched a 
financial adjustment programme with the European Union, the IMF and the 
European Central Bank, whose implementation had required major reforms in public 
administration, particularly the restructuring of the Port and Maritime Transport 
Institute, causing delays in the amendment of the Code. However, the provisions in 
question had been tacitly repealed by the constitutional, criminal and labour law that 
was already in force and they had not been applied since 1975. Furthermore, the 
disciplinary rules applying to these workers were mainly governed by collective 
agreements, the national situation was in compliance with the relevant ILO 
Conventions and no legal proceedings had been brought on the basis of these 
articles (see the report of the Governmental Committee concerning Conclusions 
2012 of the European Social Charter (revised), document GC(2013)25). 

Bearing in mind that no measure has been taken by the Portuguese authorities 
since the previous evaluation cycle to bring the situation into conformity with the 
Charter with regard to the prohibition of forced labour, the Committee upholds its 
finding of non-conformity in this respect.  

Work of prisoners  

The Committee notes that the report does not contain any information on prison 
work. It asks for up-to-date information in the next report on the matters raised in its 
Statement of Interpretation on Article 1§2 in the General Introduction to Conclusions 
2012, in which it stated as follows: “Prisoners’ working conditions must be properly 
regulated, particularly if they are working, directly or indirectly, for employers other 
than the prison service. In accordance with the principle of non-discrimination 
enshrined in the Committee’s case law, this supervision, which may be carried out 
by means of laws, regulations or agreements (particularly where companies act as 
subcontractors in prison workshops), must concern pay, hours and other working 
conditions and social protection (in the sphere of employment injury, unemployment, 
health care and old age pensions)”. The Committee points out that if the information 
is not provided in the next report, there will be nothing to establish that the situation 
is in conformity with Article 1§2 of the Charter regarding prohibition of forced labour 
in respect of work of prisoners.  

Domestic work 

The Committee notes that the report fails to answer the questions it put on domestic 
work in its Statement of Interpretation on Article 1§2 in the General Introduction to 
Conclusions 2012. Consequently, it asks for relevant information to be included in 
the next report on the matters raised in this Statement of Interpretation, in which it 
drew attention to the existence of forced labour in the domestic environment and 
family businesses, particularly on the laws enacted to combat this type of forced 
labour or on the steps taken to apply such provisions and monitor their application. 
The Committee points out that if the information is not provided in the next report, 
there will be nothing to establish that the situation is in conformity with Article 1§2 of 
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the Charter regarding prohibition of forced labour in respect of domestic workers and 
within family businesses.  

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

In its previous conclusion (Conclusions 2012), the Committee pointed out that any 
minimum period of service in the armed forces had to be of a reasonable duration 
and in cases of longer minimum periods due to any education or training that an 
individual had attended, the length had to be proportionate to the duration of the 
education and training. Likewise any fees/costs to be repaid on early termination of 
service had to be proportionate. Since the report does not provide any information 
on the situation of Portugal in this respect, the Committee asks for up-to-date 
information on the subject in the next report. 

Requirement to accept the offer of a job or training 

The Committee notes that the report does not answer the questions it put on the 
requirement to accept the offer of a job or training in its Statement of Interpretation 
on Article 1§2 in the General Introduction to Conclusions 2012. Consequently, the 
Committee repeats its request for relevant information in the next report on the 
matters raised in the Statement of Interpretation, particularly on the remedies 
available for the persons concerned to dispute decisions to suspend or withdraw 
unemployment benefit. The Committee points out that if the information is not 
provided in the next report, there will be nothing to establish that the situation is in 
conformity with Article 1§2 of the Charter regarding the obligation to accept a job 
offer or training, or lose unemployment benefits. 

Privacy at work 

The Committee reiterates that the right to undertake work freely includes the right to 
be protected against interferences with the right to privacy. As the report does not 
provide any information in this respect, the Committee asks for information in the 
next report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned (Statement of 
Interpretation on Article 1§2, Conclusions 2012). The Committee points out that if 
the information is not provided in the next report, there will be nothing to establish 
that the situation is in conformity with Article 1§2 of the Charter regarding respect for 
the right to privacy at work. 

Conclusion  

The Committee concludes that the situation in Portugal is not in conformity with 
Article 1§2 of the Charter on the ground that the Merchant Navy Criminal and 
Disciplinary Code provides for prison sentences against seafarers who abandon 
their posts even when the safety of the ship or the lives or health of the people on 
board are not at stake. 

Historic elements 

In Conclusions 2012, the Committee concluded that the situation in Portugal 
was not in conformity with Article 1§2 of the Charter on the ground that the 
Merchant Navy Criminal and Disciplinary Code provided for prison sentences 
against seafarers who abandon their posts even when the safety of the ship 
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or the lives or health of the people on board are not at stake. The 
Governmental Committee examined the situation. The Governmental 
Committee took note of the information provided and urged the Portuguese 
Government to bring the situation into conformity. (Report concerning 
Conclusions 2012 (October 2013)). 

In Conclusions 2008, the Committee concluded that the situation in Portugal 
was not in conformity with Article 1§2 of the Revised Charter because the 
Merchant Navy Criminal and Disciplinary Code provided for prison sentences 
against seafarers who abandon their posts. The Governmental Committee 
examined the situation. The Governmental Committee did not take any steps 
but urged the Government to bring the situation into conformity with the 
Article 1§2 of the Charter as soon as possible and decided to await the next 
assessment of the European Committee of Social Rights. (Report concerning 
Conclusions 2008 (March 2010)). 

In Conclusions 2006, the Committee concluded that the situation in Portugal 
was not in conformity with Article 1§2 of the Revised Charter on the grounds 
that that Sections 132 and 133 of the Merchant Naval and Disciplinary Code 
provided for  penal sanctions against seafarers who abandon their posts. The 
Governmental Committee examined the situation. The Governmental 
Committee recalling that the warning previously addressed to Portugal was 
still valid urged the Government to bring the situation into conformity with 
Article 1§2 of the revised Charter as soon as possible. (Report concerning 
Conclusions 2006 (July 2007)). 

In Conclusions XVII-1 (2004), the Committee concluded that the situation in 
Portugal was not in conformity with Article 1§2 of the Charter because 
Sections 132 and 133 of the Merchant Navy Penal and Disciplinary Code 
remained in force. The Governmental Committee examined the situation. The 
Governmental Committee adopted a warning by 15 votes in favour, 1 against 
and 15 abstentions.  (Report concerning Conclusions XVII-1 (2004) (April 
2005)). 

In Conclusions XVI-1 (2002), the Committee concluded that the situation in 
Portugal was not in conformity with Article 1§2 of the Charter regarding the 
prohibition of forced labour as sections 132 and 133 of the Merchant Navy 
Penal and Disciplinary Code remained in force. The Governmental 
Committee examined the situation. The Governmental Committee welcomed 
the Portuguese Government’s good intentions and decided to await the 
European Committee of Social Right’s next assessment of the situation. 
(Report concerning Conclusions XVI-1 (2002) (December 2002)). 

In Conclusions XV-1 (2000), the Committee concluded that the situation in 
Portugal in relation to forced labour was not in conformity with Article 1 para. 
2 of the Charter on account of Sections 132 and 133 of the Merchant Navy 
Penal and Disciplinary Code. The Governmental Committee examined the 
situation. The Governmental Committee decided to wait for the assessment 
of the European Committee of Social Rights during the next cycle of control. 
(Report concerning Conclusions XV-1 (2000) (December 2000)). 
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In Conclusions XIV-1 (1998), the Committee concluded that Portugal did not 
satisfy Article 1 para. 2 of the Charter with respect to the prohibition of forced 
labour, as the scope of Article 385 of the Criminal Code and of Articles 132 
and 133 of the Merchant Navy Penal and Disciplinary Code of 20 November 
1943, were too wide for the prohibition against forced labour to be effectively 
guaranteed. The Governmental Committee examined the situation. The 
Governmental Committee examined the situation. The Governemental 
Committee took note of the information and decided to wait for the next 
assessment of the European Committee of Social Rights (Report concerning 
Conclusions XIV-1 (1998) (October 1999). 

20. RESC 1§2 RUSSIAN FEDERATION 

The Committee takes note of the information contained in the report submitted by 
Russian Federation. 

1. Prohibition of discrimination in employment 

In its previous conclusion, the Committee noted that the Labour Code prohibits 
discrimination on grounds of sex, race, skin colour, nationality, language, property, 
marital or social status, age, place of residence, religious views, political conviction, 
membership or non-membership of an association, or other circumstances (status) 
(Conclusions 2012).  

The Committee noted previously that discrimination was prohibited in recruitment, 
conditions of employment and termination. The Committee asked whether the law 
prohibited both direct and indirect discrimination and how indirect discrimination was 
defined (Conclusions 2012). 

The Committee notes the adoption of Federal Law No. 162-FZ of 2 July 2013 on 
amendments to Federal Law No. 1032-I on Employment and other legislative Acts, 
amending Section 25 so as to explicitly prohibit discrimination in recruitment. 
Pursuant to the amendment, it is prohibited to disseminate vacancy announcements 
containing restrictions or establishing preferences on the basis of sex, race, skin 
colour, nationality, language, origin, property, family, social and employment status, 
age, place of residence, attitude to religion, convictions/beliefs, membership or non-
membership of voluntary associations or social groups, as well as any other factors 
not related to the qualifications of workers, except for cases where these restrictions 
or preferences are established under specific laws. The Code of Administrative 
Offences has been amended accordingly to introduce a definition of discrimination 
and to provide for fines in case of discriminatory job vacancy.  

The Committee understands from an Observation of ILO-CEACR that the Federal 
Law No. 162-FZ also amends Section 3 of the Labour Code (prohibition of 
discrimination on the basis of listed grounds) so as to remove the adjective “political” 
before the word “convictions” (beliefs), and adds “membership of other social 
groups” (Observation (CEACR) – adopted 2014, published 104th ILC session (2015), 
Discrimination (Employment and Occupation) Convention, 1958 (No. 111)).  

The Committee recalls that it examines the situation with regard to the right of 
persons with dissabilities to employment on a non-discriminatory basis under Article 
15§2 and it refers to its conclusion on that provision. 

With regard to the definition of indirect discrimination, the report indicates that the 
definition of discrimination in the legislation is not complete, in particular there is a 
lack of distinction between direct and indirect discrimination. The Committee recalls 
that under Article 1§2 of the Charter, legislation should cover both direct and indirect 
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discrimination (Conclusions XVIII-I (2006) Austria). As regards indirect 
discrimination, the Committee recalls that it has stated that in the context of Article E 
of the Revised Charter: “Such indirect discrimination may arise by failing to take due 
and positive account of all relevant differences or by failing to take adequate steps 
to ensure that the rights and collective advantages that are open to all are genuinely 
accessible by and to all” (Autisme Europe v. France, Collective Complaint No 
13/2000, decision on the merits of 4 November 2003, §52). The Committee 
considers that the situation is not in conformity with Article 1§2 of the Charter on the 
ground that the indirect discrimination is not expressly prohibited by law.  

The Committee noted previously that an individual who considers that he/she has 
been discriminated against in employment has the right to complain to the federal 
labour inspectorate bodies and/or courts asking for restoration of their violated 
rights, seek compensation for material loss and redress for moral damage. The 
Committee asked for more information on the procedure to be followed as well as 
whether there is a shift in the burden of proof and whether there are any pre-defined 
limits to the amount of damages that may be awarded (Conclusions 2012). 

The report indicates that there are no special provisions in the legislation in respect 
of burden of proof in discrimination cases. The Committee recalls that domestic law 
should provide for a shift in the burden of proof in favour of the plaintiff in 
discrimination cases (Syndicat de Défense des fonctionnaires v. France Complaint 
No. 73/2011, Decision on the merits of 13 September 2012, §59). Thus, the 
Committee considers that the situation is not in conformity with Article 1§2 of the 
Charter on the ground that the legislation does not provide for a shift in the burden 
of proof in discrimination cases. 

The Committee noted that exceptions to the principle of non-discrimination are 
made for occupational requirements and asked how these are determined and 
interpreted as well as examples of such exceptions. The report does not provide the 
requested information. The Committee reiterates its question. 

The Committee asked previously whether discrimination on grounds of sexual 
orientation was prohibited by virtue of the words or other circumstances, and noted 
in this respect from submissions by LGBT Russia and the International Lesbian, 
Gay, Bisexual, Trans and Intersex Association (European Region) (ILGA) Europe 
that these groups are of the view that there is no meaningful protection against 
discrimination in employment on grounds of sexual orientation given that it is not a 
specifically protected ground and in light of the hostility towards LGBT persons in 
Russia and the unwillingness of the courts to protect the rights of LGBT persons in 
other spheres (Conclusions 2012). 

The report indicates that according to the Ombudsman Report 2014, in Russia 
discrimination based on sexual orientation and gender identity is prohibited, as well 
as any other form of discrimination, and the rights of LGBT citizens are protected by 
existing laws. The Constitution of the Russian Federation guarantees equal human 
and civil rights and freedoms. The Penal Code of the Russian Federation does not 
provide accountability for homosexual relations.  

The report does not provide any information on the employment situation of the 
LGBT persons. It does not clarify which is the legal basis of the prohibition of 
discrimination based on sexual orientation mentioned in the Ombudsman report. 
Therefore, the Committee concludes that the situation is not in conformity with 
Article 1§2 of the Charter on the ground that discrimination on grounds of sexual 
orientation in employment is not expressly prohibited by law.  

However the Russian Federation is regularly criticized by the representatives of the 
human rights community. For example, Moscow Helsinki group and Russian LGBT 
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network claim that the federal law adopted in 2013 N 135-FZ is a discriminatory one. 
In June 2013, a federal law criminalizing the distribution of materials among minors 
in support of "non-traditional" sexual relationships was enacted as an amendment to 
an existing child protection law. The law has resulted in the numerous arrests of 
Russian LGBT citizens publicly opposing the law and there has reportedly been a 
surge of homophobic propaganda, violence and even hate crimes, many of whom 
use the law as justification.  

The Committee notes that Human Rights Watch documented seven cases in six 
Russian regions in which LGBT people who worked as educators were either 
dismissed or forced to resign following complaints – in some cases public, in others 
anonymous – that they could spread “propaganda” of non-heterosexual orientation 
to children. Several LGBT people who lost their jobs told Human Rights Watch that 
their dismissal or forced resignation was preceded by a public campaign by groups 
of parents and citizens allegedly concerned for the morals and well-being of their 
children. In most cases, campaigns referred to the “propaganda” law as grounds for 
demanding the person’s resignation or dismissal (Human Rights Watch Report, 
Russia: Anti-LGBT Law a Tool for Discrimination, 29 June 2014, at: 
https://www.hrw.org/news/2014/06/29/russia-anti-lgbt-law-tool-discrimination ). The 
Committee takes note that in its opnion, the Venice Commission expressed 
concerns and considered that the statutory provisions prohibiting “propaganda of 
homosexuality”, are incompatible with the European Convention of Human Rights 
and international human rights standards (Venice Commission, Opinion on the Issue 
of the Prohibition of the So-called "Propaganda of Homosexuality", CDL-
AD(2013)022). It asks what measures are being taken to ensure effective protection 
against discrimination on grounds of sexual orientation in employment. 

In its previous conclusion, the Committee asked whether and if so, what categories 
of employment are closed to non-nationals (Conclusions 2012). 

The report indicates that Article 14 of the Federal Law No. 115-FZ “On the Legal 
Position of Foreign Citizens in the Russian Federation” establishes certain activities 
that are prohibited for foreigners. In particular, the foreign citizen has no right to be 
employed in the municipal service. As to the state service, Article 21 of the Federal 
Law №79-FZ "On the State Civil Service of the Russian Federation" provides that a 
Russian citizen at the age of 18 can be admitted to civil service, so it excludes the 
admission of foreign citizens or stateless persons. In addition to state and municipal 
service restrictions, foreigners cannot be ship’s master, chief officer, chief engineer 
and radio officer in the crew of the vessels, sailing under the State Flag of the 
Russian Federation as well as they cannot be members of a warship crew of the 
Russian Federation or other exploited for commercial purposes ship and aircraft of 
state or experimental aviation. Until recently, foreigners were not allowed to be civil 
aircraft captain, but the restriction was lifted partially through Federal Law N 73-FZ 
"On Amendments to Article 56 of the Air Code of the Russian Federation and Article 
14 of the Federal Law "On the Legal position of Foreign Citizens in the Russian 
Federation". 

The report further indicates that foreigners cannot work at the facilities and 
organizations whose activities are related to security of the Russian Federation. 
These limitations show that they are connected to an exclusive type of work related 
to national interests and security of the Russian Federation, and cover a narrow 
range of positions. 

The Committee recalls that under Article 1§2 of the Charter while it is possible for 
states to make foreign nationals’ access to employment on their territory subject to 
possession of a work permit, they cannot ban nationals of States Parties, in general, 
from occupying jobs for reasons other than those set out in Article G; restrictions on 

https://www.hrw.org/news/2014/06/29/russia-anti-lgbt-law-tool-discrimination
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the rights guaranteed by the Charter are admitted only if they are prescribed by law, 
serve a legitimate purpose and are necessary in a democratic society for the 
protection of the rights and freedoms of others or for the protection of public interest, 
national security, public health or morals. The only jobs from which foreigners may 
be banned therefore are those that are inherently connected with the protection of 
the public interest or national security and involve the exercise of public authority. 

The Committee notes that there is a total ban for foreign nationals to be employed in 
the municipal service and state service. The Committee considers that the situation 
is not in conformity with Article 1§2 of the Charter on the ground that the restrictions 
on the access to employment for nationals of other States Parties to the Charter are 
excessive, which constitutes a discrimination based on nationality. 

The Committee previously asked for information on measures taken to promote 
equality in employment. The report only mentions the Social Forum “Protection of 
Social Rights: partnership of government and society” held on 27-28 October 2014 
in Moscow where a final document containing a set of measures designed to 
improve the national anti-discrimination legislation and tools for its implementation in 
practice, was developed.  

The Committee asks that the next report provide information on the manner in which 
the authorities ensure the implementation of the anti-discrimination legislation in 
employment. It further asks the next report to provide information on any concrete 
positive measures/actions taken or envisaged to promote equality in employment 
and to combat all forms of discrimination in employment. 

2. Prohibition of forced labour 

The Labour Code prohibits forced labour. Military service, alternative service and 
work ordered by a court are not considered forced labour. 

Work of prisoners  

The Committee notes from the report that the work of prisoners is governed by 
Article 17 of Law No. 5473-1 of 21 July 1993 on penitentiary institutions and bodies 
and Article 103-105 of the Criminal Penitentiary Code of the Russian Federation. 
Under these provisions, prisoners may engage in paid work in employment and 
adaptation centres, production workshops of penal institutions, federal state unitary 
enterprises of the penitentiary system and facilities of organisations located inside or 
outside prisons, as well as in the maintenance of prisons and detention centres. 
Prisoners must work in places and on positions determined by the prison 
administration, which must take account, where possible, of their sex, age, disability, 
state of health and profession. Working hours, the rules on occupational health and 
safety and pay must be in strict compliance with the labour legislation of the Russian 
Federation. The obligation to work does not apply to some categories of convicted 
persons of retirement age (men over 60 and women over 55). Persons with 
disabilities of the first and second groups are allowed to work at their request and in 
accordance with the law on social protection of persons with disabilities. Work by 
minors, pregnant women and women with young children is governed by labour 
legislation. Prisoners are entitled to take part in remote training or extra-mural 
training in educational institutions; the federal penitentiary system currently co-
operates with four educational institutions in Russia. The consideration of proposals, 
applications and complaints by prisoners and persons in detention is governed by 
Administrative Regulation No. 125 approved by the Ministry of Justice on 29 June 
2012. 

The report states that respect for prisoners’ human rights is subject to public 
supervision; in 79 subjects of the Russian Federation, public monitoring 
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commissions may visit places of detention, including women’s penal colonies, 
without special authorisation, and talk to detainees. 

The report indicates that the proportion of prisoners working during the reference 
period was slightly up (39.6% in 2014). According to the Federal Labour and 
Employment Service (Rostrud) quoted in the report, the inspections carried out 
showed that the number of violations of labour legislation fell by more than half 
(53.2%) over the period from 2009-2014; most violations (over 60%) were related to 
occupational health and safety. 

The Committee takes note of the information provided and, with reference to its 
Statement of Interpretation on Article 1§2 (Conclusions 2012), asks for up-to-date 
information in the next report on the social protection of prisoners during their 
imprisonment (covering employment injury, unemployment, health care and old age 
pensions). 

Domestic work 

The Committee notes from the report that the term domestic worker refers to 
persons such as maintenance workers, drivers, secretaries and governesses, etc., 
who have entered into employment contracts with individuals. In accordance with 
Article 357 of the Labour Code, inspection visits to employers, including individuals, 
are allowed at any time of day or night. Such visits may be made in response to 
reports by employees of violations of their rights by their employers or to requests by 
employees to check their working conditions and workplace safety. Article 13.3 of 
Federal Law No. 115-FZ of 25 July 2002 on the legal status of foreign citizens in the 
Russian Federation allows individuals to employ foreign citizens for domestic work, 
provided that the latter have temporary or permanent residence permits and work 
permits issued in accordance with the law. Since December 2014, the Labour Code 
has provided that foreign workers are covered by the rules of Russian labour law, 
including the right to terminate the employment contracts with their employers. This 
termination of employment does not result in the withdrawal of the foreign workers’ 
residence or work permits. Foreign workers are also entitled to change employer. 

The report states that family businesses are subject to the same rules of labour 
legislation as all other businesses and to the inspection visits provided for in Article 
357 of the Labour Code. According to the report, family businesses are not 
widespread in the Russian Federation. 

The Committee asks for up-to-date information in the next report on the 
implementation of criminal legislation and other regulations to protect domestic staff 
and employees working in family businesses from abuse. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The Committee notes from the report that the length of military service is 12 months, 
the length of alternative civilian service is 21 months and the length of alternative 
civilian service within the armed forces is 18 months. Persons engaged in alternative 
civilian service are not allowed to terminate their employment contracts on their own 
initiative, take part in strikes or have additional jobs. They are allowed to receive 
education by correspondence or evening courses. The jobs available for alternative 
service are approved annually by the Ministry of Labour and are provided solely by 
organisations under the jurisdiction of the federal executive bodies and executive 
bodies of the subjects of the Russian Federation. The candidates’ education, 
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profession, experience, state of health and marital status are taken into account in 
the selection of the place of service. 

The Committee pointed out in its previous conclusion that the minimum period of 
service in the armed forces had to be of a reasonable duration and in cases of 
longer minimum periods due to any education or training that an individual had 
attended, the length had to be proportionate to the duration of the education and 
training. Likewise any fees/costs to be repaid on early termination of service had to 
be proportionate (Conclusions 2012). It asks that the next report provide up-to-date 
information on the impact of studies or training courses followed by military 
personnel on the duration of their service in the armed forces and on the possible 
financial repercussions of early termination of service. 

Requirement to accept the offer of a job or training 

The Committee notes that the report does not answer the questions it put on the 
requirement to accept the offer of a job or training in its Statement of Interpretation 
on Article 1§2 in the General Introduction to Conclusions 2012. Consequently, it 
reiterates its request for relevant information in the next report on the matters raised 
in the Statement of Interpretation, particularly on the remedies available for the 
persons concerned to dispute decisions to suspend or withdraw unemployment 
benefit. The Committee points out that should the next report fail to provide the 
requested information nothing will prove that the situation in the Russian federation 
is in conformity with Article 1§2 of the Charter with regard to this point. 

Privacy at work 

The Committee reiterates that the right to undertake work freely includes the right to 
be protected against interferences with the right to privacy. As the report does not 
provide any information in this respect, the Committee asks for information in the 
next report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned (Statement of 
Interpretation on Article 1§2, Conclusions 2012). 

Conclusion  

The Committee concludes that the situation in Russian Federation is not in 
conformity with Article 1§2 of the Charter on the grounds that: 

 indirect discrimination is not expressly prohibited by law; 
 the legislation does not provide for a shift in the burden of proof in 

discrimination cases; 
 discrimination on grounds of sexual orientation in employment is not 

expressly prohibited by law; 
 foreign nationals cannot be employed in the municipal and state service, 

which constitutes a discrimination on grounds of nationality. 

Historic elements 

The situation is not in conformity on this ground for the first time. 
 

21. ESC 1§2 SPAIN 

The Committee takes note of the information contained in the report submitted by 
Spain. 
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1. Prohibition of discrimination in employment 

The Committee previously examined the relevant legislation with regard to 
prohibition of discrimination in employment in Conclusions XVII-1 (2005), XIX-1 
(2008) and XX-1 (2012). 

The Committee asked previously if the courts had given rulings on age 
discrimination cases, particularly in cases connected with young age. The report 
states that the Constitutional Court has ruled repeatedly on the constitutionality of 
difference in treatment on the ground of age in access to employment. The Court 
considered the age requirement for entrance to the municipal police force 
reasonable and justified (judgment No. 29 of 1 March 2012). The report provides 
other examples of decisions relating to discrimination connected with age, 
particularly a judgment by the Supreme Court in which it set aside the upper age 
limit of thirty for admission to the National Police Force (judgment of the Supreme 
Court of 21 March 2011).In another case, the Supreme Court considered it 
sufficiently justified, and hence non-discriminatory, to apply an upper age limit for 
admission to the troops and crew members of the armed forces (judgment of the 
Supreme Court (Division 3) of 30 May 2012). 

With regard to penalties, the report states that direct or indirect discrimination (on 
any ground) in the employment sphere concerning access to employment and 
employment relations constitutes a very serious crime (under Royal Decree-Law 
5/2000 of 4 August 2000, amended by Law No. 62/2003). The report states that 
fines ranging between €6 251 and €185 515 may be applied. The Committee asks 
for information in the next report on the compensation awarded to victims in cases of 
discrimination in employment. It also asks whether there is an upper limit on such 
awards.  

The Committee takes note of the statistics in the report on the work of the labour 
inspectorate in the field of discrimination in access to employment and employment 
relations, and on infringements detected, fines imposed and formal notices issued 
during the reference period.The Committee asks for further information on this 
subject to be included in the next report. 

The report provides information on the judicial decisions relating to cases of 
discrimination along with statistics on inspections carried out and offences identified 
in cases of discrimination on the ground of sex or on other grounds. [The Committee 
notes that according to the General Union of Workers (UGT), the statistics on the 
labour inspectorate’s work are not broken down according to specific grounds of 
discrimination other than sex and so it is difficult to determine the extent of 
discrimination on the grounds of race, colour, religion or national extraction in the 
work sphere (Direct Request (CEACR) – adopted 2014, published 104th ILC 
session (2015), Discrimination (Employment and Occupation) Convention, 1958 
(No. 111)).]  

In its previous conclusion, the Committee asked for information on the activities of 
the Council for the promotion of equal treatment of all persons without discrimination 
on the grounds of racial or ethnic origin. The report states that under Law No. 15 of 
16 September 2014, the Council in question has been renamed the “Council for the 
Elimination of Racial or Ethnic Discrimination” and is now a collegiate body of the 
Central Government, which is attached to the Institute for Women and Equal 
Opportunities (IMIO) but has not been incorporated into its hierarchical 
structure. The report states that although the Council does not have independent 
status, it carries out its functions independently. The Committee notes that the 
Council’s tasks include offering independent support or assistance to victims of 
discrimination on racial or ethnic grounds, conducting independent surveys and 
publishing independent reports.  
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The Committee notes from another source that in January 2011 the Spanish 
Government presented the first version of a draft law on equal treatment and non-
discrimination (Proyecto de Ley integral para la igualdad de trato y la no 
discriminación). It provided among other things for an equality body, for all grounds 
and in all fields, which was independent, which could be effective and whose 
functions were broader than those required by the directives (European network of 
legal experts on gender equality and non-discrimination, 2015 Report, Spain). The 
Committee asks for up-to-date information on this legislation. 

As to discrimination on the ground of nationality, the Committee points out that it 
noted in Conclusions 2012 that the situation in Spain was not in conformity with 
Article 1§2 of the 1961 Charter on the ground that the restrictions on access to 
public service employment for non-nationals were excessive. The Committee noted 
that a large number of such jobs were reserved for nationals such as jobs in the 
corps of prison support staff, prosecutors, doctors, pharmacists and nurses working 
for the social security health inspectorate, junior employment and social security 
inspectors, senior labour and social security inspectors and senior lawyers working 
for the social security department. 

The Committee asked previously whether all the posts in the aforementioned 
sectors were reserved for nationals and, if so, what justified this situation 
(Conclusions 2012).  

The Committee notes from the Report of the Governmental Committee concerning 
Conclusions XX-1 (2012) that only Spanish nationals have access to the jobs 
referred to above. It is also pointed out in the Governmental Committee’s Report 
that public service jobs which do not figure on the list are only open in principle to 
those individuals who are entitled to freedom of movement (Governmental 
Committee, Report concerning Conclusions XX-1 (2012) of the 1961 Charter).  

The Committee reiterates that under Article 1§2 of the Charter, while States Parties 
may make foreign nationals’ access to employment on their territory subject to 
possession of a work permit, they cannot ban nationals of States Parties, in general, 
from occupying jobs other than those that are inherently connected with the 
protection of the public interest or national security and involve the exercise of public 
authority (Conclusions (2012) Albania). The Committee notes that the list of jobs 
reserved for Spanish nationals is too long and that only nationals of the EU member 
states have access to other public service jobs not included in the list. The 
Committee therefore reiterates its finding of non-conformity on this point. 

The report also gives information on the campaigns conducted by the labour 
inspectorate to verify the working conditions of foreign workers under the 2nd 
Strategic Plan for Citizenship and Integration (PECI) 2011–14, and their results. The 
Committee notes from an Observation by the ILO’s CEACR that, under PECI 2011-
2014, a comprehensive strategy to combat racism, racial discrimination, xenophobia 
and other forms of intolerance has been devised. Although the strategy does not 
target specific population groups, it takes account of the fact that the situation of 
migrants and Roma is most vulnerable. The same source states that under PECI 
2011-2014 a plan was also adopted to map discrimination in Spain, based on 
opinion polls and the systematic collection of empirical and official data on 
complaints, infringements and penalties and offences and crimes of a discriminatory 
nature (Observation (CEACR) – adopted 2014, published 104th ILC session (2015), 
Discrimination (Employment and Occupation) Convention, 1958 (No. 111)). 

The Committee also takes note of the various measures, programmes and 
strategies adopted under PECI 2011-2014, which are described in detail in the 
report. The Committee notes that the report does not provide any information on the 
specific impact that these measures have had on discrimination in employment and 
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occupation on the grounds of race, colour, religion and national extraction. It asks 
for a description in the next report of the actual/tangible impact of all these 
measures on discrimination in employment.  

2. Prohibition of forced labour 

The report states that forced or compulsory labour is banned in Spain. There are no 
specific regulations on the powers of the labour inspectorate in this area. 

Work of prisoners 

In its previous conclusion (Conclusions XX-1/2012), the Committee asked for the 
next report to complete the information provided on prison work with reference to its 
Statement of Interpretation on Article 1§2. As this report does not provide any 
information in this respect, the Committee repeats its request for the next report to 
contain relevant information on the working conditions of prisoners and their social 
protection (in the sphere of employment injury, unemployment, health care and old 
age pensions). The Committee points out that if the information is not provided in 
the next report, there will be nothing to establish that the situation is in conformity 
with Article 1§2 of the 1961 Charter regarding prohibition of forced labour in respect 
of work of prisoners.  

Domestic work 

In its previous conclusion (Conclusions XX-1/2012), the Committee referred to its 
Statement of Interpretation and its questions in the General Introduction to 
Conclusions XX-1/2012 on the existence of forced labour in the domestic 
environment. As the report fails to provide any information on the legislation adopted 
to combat this type of forced labour and the measures taken to implement this 
legislation and supervise its implementation, the Committee repeats its request for 
relevant information on this point to be included in the next report. The Committee 
points out that if the information is not provided in the next report, there will be 
nothing to establish that the situation is in conformity with Article 1§2 of the 1961 
Charter regarding prohibition of forced labour in respect of domestic workers and 
within family businesses.  

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

The Committee examined the legislation on respect for the minimum period of 
service in the armed forces in Spain in Conclusions XX-1(2012). It points out that 
any minimum period must be of a reasonable duration and that in cases of longer 
minimum periods due to education or training that an individual has attended, the 
length must be proportionate to the duration of the education and training. Likewise 
any fees or costs to be repaid on early termination of service must be proportionate. 

Requirement to accept the offer of a job or training 

The Committee notes from the report that the regulation on unemployment 
insurance and assistance benefits was amended in 2012 by the Royal Decree on 
measures to guarantee budgetary stability and promote competitiveness. Under the 
Law of 15 July 2012, the length of payment of contributory unemployment benefits 
depends on the periods of work for which the person concerned paid contributions 
previously, generally in the six years immediately preceding the period of 
unemployment. Benefits may be paid for a period of 4 months to 2 
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years. Unemployed persons who do not satisfy the conditions to be entitled to 
unemployment insurance benefits may draw unemployment assistance benefit for a 
period of six months, renewable twice at most. To be able to claim assistance 
benefit, claimants must be enrolled with the employment office (for a minimum of 
one month when they were entitled to unemployment insurance benefits before), be 
actively seeking a job and not have rejected the offer of a suitable job or refused to 
take part, without justified reason, in an occupational improvement, training or 
retraining programme. The new regulation requires claimants to show what action 
they have taken to seek work actively. In 2013, a pilot project for a new system for 
the management of unemployment benefits, making use of IT tools, was launched 
with a view to pinpointing better those claimants who did not meet the requirement 
to seek work or training actively. 

The Committee points out that whenever the relevant authorities decide to 
permanently withdraw or temporarily suspend unemployment benefits because the 
recipient has rejected a job offer, this decision must be open to review by the courts 
in accordance with the rules and procedures established under the legislation of the 
State which took the decision. It asks for the next report to state whether a judicial 
remedy is provided for by Spanish legislation in such cases (Statement of 
Interpretation on Article 1§2, Conclusions XX-1/2012). The Committee also asks for 
information in the next report on the results of the pilot study on a new system for 
the management of unemployment benefits, launched in 2013. 

Privacy at work 

The Committee examined the legislation on respect for privacy at work in Spain in 
Conclusions XIX-1(2008). In its previous conclusion (Conclusions XX-1/2012), it 
asked for updated information on this issue, taking account of the Statement of 
Interpretation on Article 1§2 and the General question on workers’ right to privacy 
(Conclusions XX-1/2012). As this report does not provide any information in this 
respect, the Committee repeats its request for information in the next report on 
measures taken to ensure that all interferences in workers’ private lives are 
prohibited and, where necessary, sanctioned. The Committee points out that if the 
information is not provided in the next report, there will be nothing to establish that 
the situation is in conformity with Article 1§2 of the 1961 Charter regarding respect 
for the right to privacy at work. 

Conclusion  

The Committee concludes that the situation in Spain is not in conformity with Article 
1§2 of the 1961 Charter on the ground that the restrictions on the employment to the 
public service of States Parties to the Charter are excessive which constitutes a 
discrimination on grounds of nationality.  

Historic elements 

In conclusions XX-1(2012), the Committee concluded that the situation in 
Spain was not in conformity with Article 1§2 of the 1961 Charter on the 
ground that the restrictions on access to employment in the public service for 
non-nationals were excessive.  

The Governmental Committee examined the situation. The Governmental 
Committee decided to take note of the information provided and await the 
next assessment of the European Committee of Social Rights (Report 
concerning Conclusions XX-1(2012), December 2013) 
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22. RESC 1§2 "THE FORMER YUGOSLAV REPUBLIC OF 

MACEDONIA" 

The Committee takes note of the information contained in the report submitted by 
"The former Yugoslav Republic of Macedonia". 

1. Prohibition of discrimination in employment 

The Committee noted previously that the Law on Prevention and Protection against 
Discrimination was adopted on 8 April 2010 and entered into force on 1 January 
2011. The Law on Labour Relations was accordingly amended in 2010 to take 
account of the EU directives in the field of equality of opportunity and non-
discrimination (Conclusions XX-1 (2012). The Law on Prevention and Protection 
against Discrimination, which applies to both the public and the private sectors, 
covers, inter alia, work, labour relations and education. It defines and prohibits direct 
and indirect discrimination based on “sex, race, skin colour, gender, belonging to a 
marginalized group, ethnic origin, language, citizenship, social origin, religion or 
confession, other types of belief, education, political belonging, personal or social 
status, mental and physical disability, age, family or marital status, property status, 
health condition or any other ground established by the law or by ratified 
international agreements”. 

The Committee noted that discrimination on the ground of sexual orientation was not 
expressly prohibited by the Law on Prevention and Protection against Discrimination 
of 2010, even though that law lists the grounds on which discrimination is forbidden. 
A ban on discrimination on the ground of sexual orientation may conversely be 
found in Article 6 of the Law on Labour Relations. The Committee asked a very 
precise description of the situation concerning prohibition of discrimination on 
grounds of sexual orientation, both in law and in practice (Conclusions 2012). The 
report indicates that the prohibition of discrimination on grounds of sexual orientation 
is covered by the expression “or any other ground established by the law or by 
ratified international agreements”. The report further mentions that in 2013 several 
trainings were held in cooperation with OSCE and in 2014 the project 
“Strengthening of the Rule of Law of the LGBT Community was developed in 
cooperation with the Civic Association HERA – in order to strengthen the capacities 
of the Commission for Protection against Discrimination in relation to discrimination 
on the grounds of sexual orientation and gender identity. With regard to the practice, 
it is reported that during the reference period, the Commission received a total of 18 
complaints related to sexual orientation and gender identity, most of which were 
submitted by civic associations. The Commission found violations only in 3 cases; in 
other 9 cases the Commission did not identify a violation, in 3 cases it didn’t initiate 
the procedure provided by the Law on Prevention and Protection against 
Discrimination and in one case an agreement was reached.  

In its previous conclusion, the Committee asked for information on discrimination 
based on age, in addition to that concerning sexual orientation mentioned above. It 
also asked whether there is a national strategy for combating all forms of 
discrimination in employment. In reply to the Committee’s question related to 
discrimination based on age, the report indicates that discrimination on grounds of 
age is prohibited by Section 6 of the Law on Prevention and Protection against 
Discrimination, as well as by Section 6 of the Law on Labour Relations and Section 
3(6) of the Law on Equal Opportunities between Men and Women. The Committee 
takes note of the data concerning the cases dealt with by the Commission for 
Protection against Discrimination. During the reference period, the Commission 
received 19 complaints on age-based discrimination and only in two cases it 
identified a direct discrimination based on age in the area of labour relations. 
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With reference to the Committee’s question on whether there is a national strategy 
to combat all forms of discrimination in employment, the report indicates that the 
Government, following a proposal of the Ministry of Labour and Social Policy in 
2012, adopted the National Equality and Non-Discrimination Strategy based on sex, 
age, ethnicity, mental and physical disability, whose main goal is to improve the 
status of the most vulnerable categories of citizens in the society and to achieve 
equality and nondiscrimination. The strategy has 3 general goals: (i) Promotion of 
the legal framework on equal opportunities and nondiscrimination; (ii) Strengthening 
the capacities of the institutional mechanisms for prevention and protection against 
discrimination and promotion of equal opportunities; (iii) Raising public awareness to 
recognize the forms of discrimination and raising the awareness to promote the 
concept on non-discrimination and equal opportunities. The Committee asks that the 
next report provide information on the implementation of the measures and activities 
implemented and the results achieved/concrete impact on combating discrimination 
in employment. 

The Committee previously requested information on the activities actually 
implemented by the Commission for Protection against Discrimination since its 
inception (Conclusions XX-1 (2012). The report indicates that despite the challenges 
faced due to the lack of administrative expert service and a limited budget, the 
Commission implemented several activities for reducing the discrimination in the 
area of employment. With the support of the Mission of the Organization for Safety 
and Cooperation in Europe in Skopje, the Commission on Protection against 
Discrimination carried out a research of discrimination in the employment 
advertisements and held two working meetings with the social partners on this topic. 
The report indicates that during the reference period, the Commission received a 
total of 139 complaints concerning discrimination the area of employment and labour 
relations. The Commission found discrimination on the grounds of gender, age, 
political admiration, ethnicity and personal and social status in only 7 cases. One 
case concerned the dismissal of a group of persons of Roma origins by a private 
company.  

The report describes the court procedure and the legal remedies available to victims 
of discrimination. As regards the burden of proof, the Committee previously noted 
that that if job applicants or employees provide evidence in disputes that employers 
have discriminated against them, the burden of proof then lies with the employer, 
who must show that they have acted in compliance with the law (Conclusions XIX-1 
(2008). It asked whether this has changed since the transposition in national law of 
the European Union directives in the field of equality of opportunity and non-
discrimination (Conclusions XX-1 (2012). The report indicates that according to the 
Law on Prevention and Protection against Discrimination and the Law on Labour 
Relations, the burden of proof shall fall on the defendant, who has to prove that 
there was no discrimination.  

The Committee noted previously that the amount of compensation is determined 
case by case and there is no upper limit of compensation in cases of discrimination 
(Conclusions XX-1 (2012). However, the report does not provide any information on 
the actual amounts of compensation granted to victims of discrimination in 
employment in practice.  

The Committee takes note of the low number of cases of discrimination in 
employment that are being lodged which is likely to indicate a lack of awareness of 
rights, lack of confidence in or absence of practical access to procedures, or fear of 
reprisals. The Committee asks information on the awareness-raising and capacity-
building activities conducted for labour inspectors, judges, prosecutors and the wider 
public, and the results achieved. The Committee requests that the next report 
provide information on any cases of discrimination in employment dealt with by 
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courts and the Commission for Protection against Discrimination, with specific 
indications regarding their nature and outcome, sanctions imposed on the 
employers and compensation granted to the employees. 

The Committee previously asked whether groupings with an interest in establishing 
a breach of the prohibition of discrimination are entitled to bring a collective action 
(Conclusions XX-1 (2012). The report indicates that associations and foundations, 
institutions and other organisations from civil society can intervene as third parties in 
proceedings on the right to equal treatment, as well as initiate collective actions. The 
report adds that by the end of 2014, the Commission for Protection against 
Discrimination received a total of 11 collective complaints, most of which were 
submitted by associations, such as the Network for Protection against 
Discrimination. 

The Committee asked whether the legislation granted authority to set aside, 
withdraw, revoke or modify any provision in collective agreements, employment 
contracts and firms’ internal regulations which were incompatible with the principle 
of equal treatment (Conclusions XX-1 (2012). The report indicates that under 
Section 29 of the Law on Labour Relations, the provisions of the employment 
agreement which are inconsistent with the general provisions on rights, obligations 
and responsibilities of the contracting parties determined by law, collective 
agreement or act of the employer shall be invalid as of the moment of conclusion of 
the agreement. 

Concerning the access of foreign nationals to civil service jobs, the Committee 
concluded previously that the situation was not in conformity with Article 1§2 of the 
Charter on the ground that nationals of other States Parties to the Charter do not 
have access to civil service jobs. The report reiterates that only the citizens of “the 
Former Yugoslav Republic of Macedonia” have access to public sector posts. The 
representative of “the Former Yugoslav Republic of Macedonia” stated that in view 
of protecting the domestic labour market priorities could be given to domestic 
workers. The employment of foreigners is governed by the law on the Employment 
and Work of Foreigners. Exceptions to the prohibition on foreign nationals being 
employed in the public sector were made in the education and health care sector 
(Report concerning Conclusions XX-1 (2012) of the European Social Charter). The 
Committee notes that the situation has not changed during the reference period and 
it therefore maintains its conclusion of non-conformity on this point.  

2. Prohibition of forced labour 

The Committee notes from the report that forced labour is prohibited under Article 
11 of the Constitution and that any breaches are punishable under the Criminal 
Code, in particular Article 418 on slavery, Article 418-a on human trafficking and 
Article 418-d on child trafficking. 

Work of prisoners  

In reply to the question asked by the Committee during the previous evaluation cycle 
(Conclusions XX-1/2012), the report refers to the 2015-2019 Action Plan of the 
National Strategy for the Development of the Penitentiary System and states that 
prisoners’ rights, hiring conditions and contracts are covered by the guidelines on 
the conditions, manner and procedure for labour engagement of inmates outside of 
prison institutions. 

With reference to Conclusions XX-1/2012, the Committee asks for relevant 
information in the next report on the matters raised in the Statement of Interpretation 
on Article 1§2, in which it stated that “prisoners’ working conditions must be properly 
regulated, particularly if they are working, directly or indirectly, for employers other 
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than the prison service. In accordance with the principle of non-discrimination 
enshrined in the Committee’s case law, this supervision, which may be carried out 
by means of laws, regulations or agreements (particularly where companies act as 
subcontractors in prison workshops), must concern pay, hours and other working 
conditions and social protection (in the sphere of employment injury, unemployment, 
health care and old age pensions).” 

Domestic work 

The Committee notes from the report that the powers of the State Labour 
Inspectorate are determined by the Law on Labour Inspection and the Law on 
Labour Relations. However, as the inviolability of individuals’ homes is enshrined in 
Article 26 of the Constitution, the Labour Inspectorate may not conduct inspections 
in the private dwellings of individuals who employ domestic workers, unless 
authorised to do so by a court. At the same time, under Article 53 of the Law on 
Labour Relations, domestic workers bound by employment contracts may submit 
requests to the Labour Inspectorate for it to check compliance with the conditions 
laid down in the contracts. 

The Committee further notes that the current legislation prohibits the conclusion of 
employment contracts with foreigners who do not have work permits. The Law on 
Labour Relations also prohibits both direct and indirect discrimination based on 
nationality. Foreign employees are entitled to change employer once it has been 
ascertained that all relevant charges have been paid by the previous employer. The 
new employer must provide a new work permit and the previous permit must be 
cancelled. However, employees’ previous residence permits remain valid. 
Applications for new work permits must be submitted one month before the expiry of 
the previous residence permits. 

With reference to its Statement of Interpretation on Article 1§2 (Conclusions XX-
1/2012), in which it drew attention to the existence of forced labour in the domestic 
environment and in family businesses, and particularly the need for information on 
the laws enacted to combat this type of forced labour and on the steps taken to 
apply such provisions and monitor their application, the Committee asks whether 
there is criminal legislation in force which affords domestic workers exploited by their 
employers effective protection. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

In its previous conclusion (Conclusions XX-1/2012), the Committee pointed out that 
any minimum period of service in the armed forces had to be of a reasonable 
duration and in cases of longer minimum periods due to any education or training 
that an individual had attended, the length had to be proportionate to the duration of 
the education and training. Likewise, any fees/costs to be repaid on early 
termination of service must be proportionate. Since the report does not provide any 
information on the situation of “the former Yugoslav Republic of Macedonia” in this 
respect, the Committee asks for up-to-date information on the subject in the next 
report. 

Requirement to accept the offer of a job or training 

The Committee notes from the report that in accordance with the Law on 
Employment and Insurance in Case of Unemployment, recipients of unemployment 
benefits must be recorded as active job seekers and must register with a competent 
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employment centre every 30 days. It also notes the conditions for the termination of 
unemployment benefits, including, in particular, refusal to appear at the employer 
designated by the employment office, refusal to establish an employment 
relationship with the employer designated by the employment office, refusal of full or 
part-time employment which is not shorter in duration than half of standard working 
hours and is appropriate, rejection of training or requalification or deliberate 
termination of such training, unjustified refusal of temporary employment proposed 
by a competent authority in exceptional circumstances (floods, earthquakes), refusal 
of contracts for performing public works and refusal of employment which requires 
lower qualifications if the individual held such employment immediately before 
becoming unemployed or had stated his/her willingness to accept such employment. 
Under the existing legislation, the employment office offers appropriate employment 
from the date of registration of unemployment until 12 months from that date. The 
office may offer suitable employment from 12 months to 24 months from the date of 
registration of unemployment. Thereafter, any other job offer may be offered to the 
unemployed person. Unemployment benefit is also payable during vocational 
training organised by the employment office. 

With reference to its Statement of Interpretation on Article 1§2 (Conclusions XX-
1/2012) on the obligation to accept a job offer or training or otherwise lose 
entitlement to unemployment benefit, the Committee asks for relevant information to 
be included in the next report on the remedies available for the persons concerned 
to dispute decisions to suspend or withdraw unemployment benefit. 

Privacy at work 

The Committee reiterates that the right to undertake work freely includes the right to 
be protected against interference with the right to privacy. As the report does not 
provide any information in this respect, the Committee asks for information in the 
next report on measures taken by the state to ensure that employers give due 
consideration to workers’ private lives in the organisation of work and that all 
interferences are prohibited and where necessary sanctioned (Statement of 
Interpretation on Article 1§2, Conclusions XX-1/2012). 

Conclusion  

The Committee concludes that the situation in "the former Yugoslav Republic of 
Macedonia" is not in conformity with Article 1§2 of the Charter on the ground that 
restrictions on employing foreign nationals of other States Parties to the Charter in 
the public service are excessive, which constitutes a discrimination based on 
nationality.  

Historic elements 

In Conclusions XX-1 (2012), the Committee concluded that the situation in 
"the former Yugoslav Republic of Macedonia" was not in conformity with 
Article 1§2 of the 1961 Charter on the ground that nationals of other States 
Parties did not have access to civil service jobs. The Governmental 
Committee did not examine the situation. 

 

23. RESC 1§2 TURKEY 

The Committee takes note of the information contained in the report submitted by 
Turkey. 
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1. Prohibition of discrimination in employment 

The Committee previously noted that discrimination on the grounds of age and 
sexual orientation did not figure in the list of grounds of prohibited discrimination. It 
concluded that the situation was not in conformity with Article 1§2 of the Charter on 
the ground that there was insufficient protection against discrimination in 
employment, in particular on grounds of age and sexual orientation (Conclusions 
2012). 

The report indicates that the Law on Human Rights and Equality Institution, No. 
6701 was enacted and published in the Official Gazette No. 29690 dated 
20.04.2016 (outside the reference period). The Law replaced the Human Rights 
Institution of Turkey, which had been established in 2012, with the Human Rights 
and Equality Institution of Turkey and adopted a revised version of an anti-
discrimination law which had been pending at the Ministry of Interior since 2009 
(Report of the European Equality Law Network). 

The report indicates that Article 3 of the Law on Human Rights and Equality 
Institution prohibits discrimination based on gender, race, colour, language, religion, 
belief, denomination, philosophical and political opinion, ethnic origin, wealth, birth, 
marital status, health, disability and age. The Committee notes from the Report of 
the European Equality Law Network that, unlike the 2009 draft law, the list of 
prohibited grounds has not been left open-ended and the above mentioned grounds 
are exhaustive. The Committee asks that the next report provide detailed and 
updated information on the relevant provisions of this new Law with regard to 
discrimination in employment. It further asks information on the implementation of 
the new Law in practice, with examples of complaints dealt with by the Labour 
Inspectorate and the courts. 

The report indicates that there is no specific legislation for prohibition of 
discrimination on grounds of sexual orientation. The Committee takes note from 
other sources that there is a widespread discrimination against LGBT people in 
employment. It notes from the European Commission reports that “there were cases 
of police officers, teachers and bank personnel being dismissed from their jobs due 
to the disclosure of their sexual identity.” (European Commission, Turkey 2013 
Progress Report, SWD(2013) 417 final, page 59).  

The Committee noted previously that there was a ban on LGBT persons from 
serving in the armed forces and asked for the Government’s comments on this point 
(Conclusions 2012). The information provided in the report does not suggest that the 
restrictions have been removed. The Committee notes from the Report of the 
European Equality Network that the Turkish Armed Forces Discipline Law of 2013 
despite protests from LGBT groups added a new discriminatory provision to this list. 
Article 20 of this law enumerates homosexuality among the violations of disciplinary 
rules which require immediate dismissal from the Turkish Armed Forces. 

Since the Law on Human Rights and Equality Institution No. 6701 entered into force 
outside the reference period and noting that during the reference period there have 
been no positive developments, the Committee maintains its conclusion that the 
situation is not in conformity with Article 1§2 of the Charter on the ground that there 
is insufficient protection against discrimination in employment, in particular on 
grounds of sexual orientation. 

The Committee recalls that domestic law should provide for a shift in the burden of 
proof in favour of the plaintiff in discrimination cases (Conclusions 2002, France). It 
asks whether the new Law provides for the shift in the burden of proof in 
discrimination cases. 
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With regard to compensation granted to victims of discrimination, the Committee 
previously concluded that the situation was not in conformity with Article 1§2 of the 
Charter since, with the exception of cases where discrimination is connected with 
membership or non-membership of a trade union, there is an upper limit on the 
compensation awarded to employees who have suffered discrimination which may 
preclude damages from making good the loss suffered and from being sufficiently 
dissuasive. The report indicates in cases of discrimination in employment, 
employees may demand compensation of up to four months’ wages plus claims for 
other benefits of which they have been deprived. In cases of unlawful termination of 
an employment contract due to discrimination, the employee is entitled to 
compensation of between four and eight months’ wages. The Committee asked 
previously what protection is provided for employees on fixed-term contracts or with 
fewer than six months’ service or those working for a company with fewer than 30 
employees. The report indicates that the employee shall be paid compensation 
amounting to three times wages for the term of notice.  

The Committee notes that there is still an upper limit of eight months wages for the 
compensation paid to victims of discrimination may preclude damages from making 
good the loss suffered and from being sufficiently dissuasive. It takes note that there 
has not been any change to the situation and it therefore maintains its conclusion of 
non-conformity on this point. 

The Committee also found previously that the situation was not in conformity with 
Article 1§2 of the Charter because nationals of other State Parties to the Charter are 
excluded from several categories of employment such as doctor, dentist, 
pharmacist, ophthalmologist and veterinarian, news-paper editor (Conclusions XVI-
1, 2008, 2012). The report indicates that the restrictions on the access of nationals 
of other State Parties to the above mentioned categories of employment are still in 
force except for doctors and nurses. The Law no.1219 on the Mode of Execution of 
Medicine and Medical Sciences, doctorship, nursing, dentistry, midwifery and patient 
care and Law on Nursery no.6283 were amended by a Statutory Decree on 11 
October 2011 so that foreign doctors and nurses may work in Turkey. Noting that 
the situation has not changed in respect of certain categories of occupations which 
are still not accessible to foreign nationals, the Committee maintains its conclusion 
of non-conformity on this point.  

The Committee takes note that the Committee on the Elimination of Racial 
Discrimination (CERD) expressed concerns that Roma continue to face difficulties in 
accessing employment and members belonging to the Kurdish community are 
discriminated against in the labour market while the unemployment rate of Kurdish 
women in particular remains high (CERD, Concluding Observations on the 
combined fourth to six periodic reports of Turkey, CERD/C/TUR/CO/4-6). The 
Committee asks information in the next report on the situation in employment and 
occupation of non-Muslim minorities, as well as Turkish citizens of Kurdish and 
Roma origin. The Committee also requests the Government to provide concrete 
information on any measures or activities undertaken to address the situation of 
these minorities, including awareness-raising campaigns and on the impact of these 
measures on the inclusion of these minorities in the labour market. 

With regard to the implementation of the legislation, noting that the report provides 
no information in this respect, the Committee requests the Government to provide 
information on the complaints dealt with by the labour inspectorate related to the 
implementation of prohibition of discrimination in employment (Section 5 of the 
Labour Code), as well as the cases brought before the judicial authorities, the 
outcome of such cases, the remedies granted and sanctions imposed. 
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The report indicates that through the Law on Human Rights and Equality Institution, 
No. 6701 published in the Official Gazette No. 29690 dated 20.04.2016, the Human 
Rights and Equality Institution has been established to carry out activities necessary 
for the fight against discrimination. The Committee asks the next report to provide 
information on the activities of the Human Rights and Equality Institution and its 
mandate as well as the election procedure of its members. 

2. Prohibition of forced labour 

The Committee previously held that the situation in Turkey was not in conformity 
with Article 1§2 on the ground that certain provisions of Martial Law No.1402/1971, 
as amended by Article 2 of Law No. 4045/1994 and Law No. 2935/1983, authorised 
the suspension or transfer of local government officials and employees on the 
grounds that their employment constituted a threat to security in general, to the law 
and to public order or safety, or because it was unnecessary. The Committee was of 
the view that, because of the imprecise manner in which it was described, this 
circumstance could not be considered to fall within the scope of Article G of the 
Charter (Conclusions XVI-1/2003). As the report does not provide any new 
information on this point, the Committee concludes that the situation is still not in 
conformity with the Charter. 

The Committee previously considered that the situation was not in conformity with 
Article 1§2 because under Article 1467 of the Commercial Code, captains could use 
force to ensure that their ship was properly run and discipline maintained. It notes 
from the report that this provision no longer appears in the new Commercial Code 
No. 6102, in force since 1 July 2012. The Committee therefore concludes that the 
situation is now in conformity with the Charter from this point of view. 

Work of prisoners  

The Committee considered the legislation governing prison work in Turkey in its 
Conclusions XIX-1/2008 and 2012. It refers to its Statement of Interpretation on 
Article 1§2 on prison work (Conclusions 2012) and asks that the next report contain 
updated information on the social protection of prisoners working during their 
detention (employment injury, unemployment, health care and old age pensions). 

Domestic work 

The Committee notes that that the current report fails to answer the questions 
concerning domestic work raised in its Statement of Interpretation on Article 1§2 in 
the General Introduction to Conclusions 2012. Consequently, the Committee 
reiterates its request that the next report include the necessary information on the 
points raised in the Statement of Interpretation where it draws attention to the 
existence of forced labour in the domestic environment and in family enterprises, 
and in particular to the legislation adopted to combat this type of forced labour and 
the measures taken to apply it.  

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

In its previous conclusion (Conclusions 2012), the Committee pointed out that any 
minimum period of service in the armed forces must be of a reasonable duration and 
in cases of longer minimum periods due to education or training that an individual 
has benefited from, the length must be proportionate to the duration of the education 
and training. Likewise any fees/costs to be repaid on early termination of service 



86 

must be proportionate. As the current report fails to provide any information on the 
situation inTurkey from this point of view, the Committee asks that the next report 
provide updated information on the minimum periods of service in the armed forces 
and the impact of studies or training courses followed by soldiers on the duration of 
their service in the armed forces and on the possible financial repercussions of early 
termination of service. 

Requirement to accept the offer of a job or training 

The Committee notes from the report that pursuant to Article 52 of Law No. 4447 on 
unemployment insurance, recipients of unemployment benefits are no longer 
entitled to such benefits in the following cases: (a) if they reject a job offered by the 
National Employment Agency (ISKUR), which is appropriate for their profession, 
with wage and working conditions similar to the previous job and in an area close to 
their place of residence, without good reason; (b) if it is ascertained that the insured 
has been working on an income generating job or receiving old age pension from 
any social security institution while receiving unemployment benefits; (c) if they 
refuse to follow the vocational training courses organised by the National 
Employment Agency, without just cause; (d) if they fail to answer calls from the 
Agency, bring the requested information and documents within the prescribed 
period, without good reason. In the event that the reasons indicated in paragraphs 
(c) and (d) are no longer valid, the unemployment benefit payments resume. But the 
duration of payments cannot exceed the total prescribed duration of the benefits 
provided for by law. Unemployment benefit payments are stopped if the person is 
called to arms for any reason except military service, and if they are entitled to 
incapacity payments due to illness and maternity. The implementation of the 
unemployment insurance law is monitored by the inspectors of the National 
Employment Agency and insurance inspectors. 

Referring to its Statement of Interpretation on Article 1§2 in the general introduction 
to Conclusions 2012, the Committee asks that the next report include relevant 
information on the remedies that may be used to challenge the decision to suspend 
or withdraw unemployment benefits. 

Privacy at work 

The Committee notes from the report that workers’ privacy is protected by the 
Labour Law (Law No. 4857), the Code of Obligations (Law No. 6098) and the 
Criminal Code (Law No. 5237). The Labour Law in particular authorises employees 
to withdraw from a work contract in the event of failure to respect their right to 
privacy (Article 24); the Code of Obligations prohibits physical and moral 
harassment and provides for compensation in such cases (Article 417); and the 
Criminal Code criminalises the violation of privacy (Article 134). 

The Committee takes notes of the information provided. It points out that the 
emergence of new technologies has made it possible for employees to work for their 
employers at all times and in all places, including at home, with the result that there 
is no longer a clear dividing line between work and private life. Consequently there 
is an increased risk of work encroaching on employees’ private lives, including 
outside working hours and the workplace. The Committee considers that the right to 
earn one’s living in an occupation freely entered upon includes the right to be 
protected against such interference (Statement of Interpretation on Article 1§2, 
Conclusions 2012). It asks that the next report provide updated information on this 
subject. 
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Conclusion  

The Committee concludes that the situation in Turkey is not in conformity with Article 
1§2 of the Charter on the grounds that: 

 there is insufficient protection against discrimination in employment, in 
particular on grounds of sexual orientation; 

 the upper limits on the amount of compensation that may be awarded in 
discrimination cases may preclude damages from making good the loss 
suffered and from being sufficiently dissuasive; 

 the restrictions on access of nationals of other States Parties to several 
categories of employment are excessive which constitute a 
discrimination on grounds of nationality;  

 the Martial Law No.1402/1971 does not adequately protect local 
government officials and employees. 

Historic elements 

 there is insufficient protection against discrimination in 
employment, in particular on grounds of sexual orientation 

In Conclusions 2012, the Committee concluded that the situation in Turkey 
was not in conformity with Article 1§2 of the Charter on the ground that there 
was insufficient protection against discrimination in employment, in particular 
on grounds of age and sexual orientation. The Governmental Committee  
examined the situation. 

« 109. The representative of Turkey said that all forms of discrimination are 
prohibited in Turkey. Article 10 of the Turkish Constitution, Article 122 of the Turkish 
Penal code, and Article 5 of the Labour Code all contribute to ensure protection 
against discrimination. 

110. Article 5 of the Labour Code provides that ““it is forbidden in the work 
environment to discriminate on grounds of language, race, sex, political opinion, 
philosophical belief, the religion, confession and other ground. Although 
discrimination based on age and on sexual orientation does not appear among the 
expressly mentioned ground, the Turkish Authorities consider that the expression of 
other similar ground includes these and that they are thus prohibited by the national 
legislation. Indeed, the court decisions confirm that the above-mentioned Article of 
the Labour Code prohibits discrimination based on age and or sexual orientation. In 
addition, in the Ministry of Social Security and Labour, a department has been 
established called the “Department for disadvantaged groups”. This department has 
the role of ensuring social inclusion and of increasing the participation in the job 
market of disadvantaged groups» 

The Governmental Committee took note of the information provided, 
including the evolution in the situation and decided to await the next 
assessment of the European Committee of Social Rights. (Report concerning 
Conclusions 2012 (October 2013)). 

 the upper limits on the amount of compensation that may be 
awarded in discrimination cases may preclude damages from 
making good the loss suffered and from being sufficiently 
dissuasive 

In Conclusions 2012, the Committee concluded that the situation in Turkey 
was not in conformity with Article 1§2 of the Charter on the ground that there 
was insufficient protection against discrimination in employment, in particular 
on grounds of age and sexual orientation. The Governmental Committee 
examined the situation. The Governmental Committee took note of the 
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decision to amend the legislation and while welcoming this nevertheless 
urged the Government to bring the situation into conformity with the Charter. 
(Report concerning Conclusions XX-1 (2012) (October 2013)). 

In Conclusions XIX-1 (2008), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1§2 of the Charter on the ground 
that there was an upper limit on compensation for discrimination in 
employment. The Governmental Committee examined the situation.  

« 63. The representative of Turkey described the real situation as opposed to the one 
described in the Conclusion of the ECSR which she considered to be erroneous. In 
cases of discrimination compensation is not subject to a ceiling, the employee always 
has the possibility to request compensation more than 4 times his/her salary.  The 
employee may request this compensation not only on the basis of Article 5§ 6 
(breach of equal treatment) and 17§ 6 (notice periods) of the Labour Code but also 
on the basis of Article 41 of the Code of Obligations (penal responsibility  and 
damage suffered). 
 
64. The representative of Turkey further stated that legislative reform is underway in 
order to harmonize Turkish legislation with Article 1§2 of the Charter and Directive 
2002/73/CEE.  Lastly the issue of discrimination is also an issue discussed in the 
framework of the negotiations on Turkish accession to the European Union.” 

The Governmental Committee, taking into account the erroneous 
interpretation of the situation as regards limits to compensation made by the 
European Committee of Social Rights in its previous conclusion, decided to 
await the next assessment of the European Committee of Social Rights. 
(Report concerning Conclusions XIX-1(2008) (March 2010)). 

In Conclusions XVIII-1 (2006), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1§2 of the Charter on the ground 
that compensation for discrimination in employment was limited to four 
months wages. The Representative of Turkey provided information in writing. 
The Governmental Committee invited the Government to provide all the 
relevant information in its next report and decided to await the next 
assessment of the European Committee of Social Rights. (Report concerning 
Conclusions XVIII-1(2006) (July 2007)). 

 the restrictions on access of nationals of other States Parties to 
several categories of employment are excessive which constitute 
a discrimination on grounds of nationality 

In Conclusions 2012, the Committee concluded that the situation in Turkey 
was not in conformity with Article 1§2 of the Charter on the ground that 
restrictions on access of nationals of other States Parties to several 
categories of employment are excessive. The Governmental Committee 
examined the situation.. The Governmental Committee took note of the 
information provided and decided to await the next assessment of the 
European Committee of Social Rights. (Report concerning Conclusions 2012 
(October 2013)). 

In Conclusions XIX-1 (2008), the Committee concluded that the situation in 
Turkey is not in conformity with Article 1§2 of the Charter on the ground that 
restrictions on access of nationals of other States Parties to several 
categories of employment are excessive. The Governmental Committee 
examined the situation. The Committee proceeded to vote on a warning.  
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The result was the following: 8 votes in favor, 13 against and 8 abstentions.  
The warning was not adopted. The Governmental Committee urged Turkey 
to bring the situation into conformity with Article 1§2 of the Charter by 
reducing the list of jobs reserved for nationals. (Report concerning 
Conclusions XIX-1(2008) (March 2010)). 

In Conclusions XVIII-1 (2006), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1§2 of the Charter on the ground 
that certain categories of employment were limited to Turkish Nationals. The 
Governmental Committee examined the situation. The Governmental 
Committee invited the Government to provide all relevant information and 
urged the Government to intensify its efforts in bringing the situation into 
conformity with Article 1§2 of the Charter. In the meantime, it decided to 
await the next assessment of the European Committee of Social Rights. 
(Report concerning Conclusions XVIII-1 (July 2007)). 

In Conclusions XVII-1 (2004), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1§2 of the Charter on the following 
grounds: the 1932 legislation barred nationals of other contracting parties 
from several categories of jobs not covered by Article 31 of the Charter, was 
still in force during the reference period. The Governmental Committee did 
not examine the situation. 

In Conclusions XVI-1 (2002), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1 §2 of the Charter, on the ground 
that foreigners, nationals of other Contracting Parties, are barred from 
several categories of jobs that are not inherently such that they must be 
reserved for nationals in order to protect the public interest or national 
security The Governmental Committee examined the situation. The 
Governmental Committee urged the Turkish Government to bring the 
situation into line with the Charter as soon as possible. (Report concerning 
Conclusions XVI-1 (2002) (December 2002)) 

 the Martial Law No.1402/1971 does not adequately protect 
local government officials and employees 

In Conclusions 2012, the Committee concluded that the situation in Turkey 
was not in conformity with Article 1§2 of the Charter on the ground that 
under Martial Law, it is possible to suspend or transfer civil servants and 
local government employees because their employment posed a threat to 
security in general, law and order or public safety. The Governmental 
Committee examined the situation. The Governmental Committee took note 
of the information provided and asked that all relevant information be pro-
vided in the next report. Meanwhile it decided to await the next assessment 
of the European Committee of Social Rights. (Report concerning 
Conclusions 2012 (October 2013)). 

In Conclusions XIX-1 (2008), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1§2 of the Charter on the ground 
that under the Martial Law, it is possible to suspend or transfer civil servants 
and local government employees because their work is not necessary. The 
Governmental Committee examined the situation. The Governmental 
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Committee adopted a warning by 19 votes in favour, 2 against and 8 
abstentions. (Report concerning Conclusions XIX-1(2008) (March 2010)). 

In Conclusions XVIII-1 (2006), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1§2 of the Charter on the ground 
that certain provisions of the Martial Law  No. 1402/1971 as amended by Act 
No.4045/1994 (Section 2) and Act No. 23935/1983 permit the suspension or 
transfer of civil servants or local government employees on the grounds that 
their employment is a danger to security in general, law and order or public 
safety or that their work is not necessary going beyond that permitted by 
Article 31 of the Charter. The Governmental Committee examined the 
situation. The Governmental Committee proceeded to vote on a warning 
which was adopted with 19 votes in favour, 2 against and 10 abstentions. 
(Report concerning Conclusions XVIII-1 (2006) (July 2007)). 

In Conclusions XVII-1 (2004), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1§2 of the Charter on the following 
grounds: Section 2 of the Martial Law Act, No. 1402/1971, as amended by 
Act No. 4045/1994 and Legislative Decree No.285/1987, whose mere 
existence may entail restrictions on employment that are not admissible 
under Article 31, has not been amended or repealed. The Governmental 
Committee examined the situation. The Governmental Committee adopted a 
warning by 21 votes in favour, 1 against and 6 abstentions. (Report 
concerning Conclusions XVII-1 (2004) (April 2005)). 

In Conclusions XVI-1 (2002), the Committee concluded that the situation in 
Turkey was not in conformity with Article 1 §2 of the Charter, on the grounds 
that: 

-Section 2 of the Martial Law No. 1402/1971 as amended by Act No. 
4045/1994 as well as Legislative Decree No.285/1987 may entail restrictions 
on employment which are not admissible under Article 31 of the Charter. The 
Governmental Committee examined the situation. The Committee agreed not 
to take a decision, but to await the ECSR’s next assessment of the situation. 

- the effect of implementation of Anti-terrorism Act No. 3713/1991 is to 
deprive press professionals of their jobs or preventing them from exercising 
their profession by sentencing them to prison on the grounds that they have 
expressed a political opinion. The Governmental Committee examined the 
situation. The Governmental Committee informed the Turkish authorities that 
it attached great importance to this problem, which undermined fundamental 
rights, and that the issue was crucial to democracy.  It invited them to take 
further steps to safeguard journalists’ rights.  It welcomed the progress in the 
situation, which was a step forward on the Turkish authorities’ long road 
towards conformity with the Copenhagen criteria. 

(Report concerning Conclusions XVI-1 (2002) (December 2002)). 

 

24. RESC 1§2 UKRAINE 

The Committee takes note of the information contained in the report submitted by 
Ukraine. 
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1. Prohibition of discrimination in employment 

The Committee previously deferred its conclusion and asked a number of questions 
in order to assess the situation, such as: whether discrimination on grounds of age 
is prohibited; information on exemptions to the rules which are permitted for genuine 
occupational requirements, examples of the occupations concerned; how the 
concepts of direct and indirect discrimination have been interpreted by the courts 
(Conclusions 2012). 

The report indicates that Section 11 (1) of the Law No. 5067-VI on Employment 
adopted in 2012 provides for protection against discrimination in employment on a 
set of grounds such as race, colour, political, religious or other beliefs, membership 
of trade unions or other associations, sex, age, ethnic and social origin, place of 
residence, language or other characteristics.  

The Committee takes note from the report of the adoption of the Law No. 5207-VI on 
Preventing and Combating Discrimination in Ukraine of 6 September 2012, which 
prohibits both direct and indirect discrimination and covers the grounds of race, 
colour, political, religious or other beliefs, sex, age, disability, ethnic or social origin, 
citizenship, marital status, property status, place of residence, linguistic and any 
other characteristics that may be real or perceived (Sections 1(2), 1(3) and 6(2)). 
The Committee notes that the Law applies, inter alia, to the areas of education, 
public service and employment relations (Section 4). 

With regard to the implementation of the legislation in practice, the Committee 
previously asked information on the number of cases alleging discrimination brought 
before the courts, as well as the number of findings of discrimination; information on 
the procedure to be followed in cases alleging discrimination, for example whether 
there is shift in the burden of proof; information on remedies i.e. reinstatement or 
damages that may be awarded to a victim of discrimination and information on any 
pre-defined limits to the amount of damages that may be awarded; information on a 
specific independent body to promote equal treatment (Conclusions 2012). 

The report does not provide any information with regard to the situation in practice – 
for example on cases alleging discrimination brought before the courts, or other 
equality body, and their outcomes as well as on remedies available to victims of 
discrimination. The Committee reiterates its previous questions. In the absence of 
any information on the implementation of the relevant legislation in practice, the 
Committee concludes that the situation is not in conformity with Article 1§2 of the 
Charter on the ground that it has not been established that the prohibition of 
discrimination in employment is effectively implemented in practice.  

As regards the burden of proof, the report indicates that in accordance with Article 
60 (1) of the Civil Procedure Code, “in discrimination cases the plaintiff has to 
provide evidence confirming that discrimination took place. If such evidence is 
provided, the burden to prove that the discrimination did not take place lies with the 
defendant.” The Committee recalls that domestic law should provide for a shift in the 
burden of proof in favour of the plaintiff in discrimination cases (Conclusions 2002, 
France). Noting that under the Civil Procedure Code the plaintiff has to prove that 
discrimination took place, the Committee concludes that the situation in Ukraine is 
not in conformity with the Article 1§2 of the Charter on the ground that legislation 
does not provide for a shift in the burden of proof in discrimination cases.  

The Committee previously took note of the comments of the International Lesbian 
and Gay Association (ILGA) indicating that hostility to LGBT people is high in 
Ukraine, and asked comprehensive information on the law and practice as to how 
persons are protected against discrimination in employment on grounds of sexual 
orientation as well as information on all relevant cases before the courts 
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(Conclusions 2012). The report indicates that on 11 December 2015 the Ukrainian 
Parliament adopted the Law of Ukraine No. 785-VIII on “Amendments to the Labour 
Code of Ukraine for the harmonisation of anti-discrimination legislation with the 
European Union Law” which prohibited discrimination in the workplace, including on 
grounds of sexual orientation (effective since 25 November 2015, outside the 
reference period). The report adds that claims of discrimination on grounds of sexual 
orientation are not reported by courts separately. The Committee asks the next 
report to provide information on how the above mentioned legislation has been 
implemented into practice and what measures are being taken to ensure effective 
protection against discrimination on grounds of sexual orientation in employment. 

The Committee reiterates its request for information on concrete positive 
measures/actions taken or envisaged to promote equality in employment and to 
combat all forms of discrimination in employment. 

With regard to discrimination in employment on grounds of nationality, the 
Committee asked whether and if so, what categories of employment are closed to 
foreigners. The report indicates that the Ukrainian citizenship is required for 
positions in the civil service, in law enforcement agencies, prosecutor’s offices, 
courts and for positions that need access to the state secrets.  

Committee recalls again that under Article 1§2 of the Charter while it is possible for 
states to make foreign nationals’ access to employment on their territory subject to 
possession of a work permit, they cannot ban nationals of States Parties, in general, 
from occupying jobs for reasons other than those set out in Article G; restrictions on 
the rights guaranteed by the Charter are admitted only if they are prescribed by law, 
serve a legitimate purpose and are necessary in a democratic society for the 
protection of the rights and freedoms of others or for the protection of public interest, 
national security, public health or morals. The only jobs from which foreigners may 
be banned therefore are those that are inherently connected with the protection of 
the public interest or national security and involve the exercise of public authority 
(Conclusions 2006). The Committee asks the next report to specify whether there is 
a total ban on foreign nationals to be employed in civil service; or otherwise whether 
only certain categories of positions such as the ones connected with the protection 
of the public interest or national security and involve the exercise of public authority 
are prohibited to foreign nationals. Pending receipt of the information requested, the 
Committee reserves its position on this point.  

2. Prohibition of forced labour 

Work of prisoners  

The Committee examined the legislation on work of prisoners in Ukraine in 
Conclusions 2012. Referring to its Statement of Interpretation on Article 1§2 with 
regard to prison work (Conclusions 2012), it asks for up-to-date information in the 
next report on the arrangements governing the work of prisoners and on their social 
protection (covering employment injury, unemployment, health care and old age 
pensions). 
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Domestic work 

In its previous conclusion, the Committee referred to its Statement of Interpretation 
on Article 1§2 with regard to the existence of forced labour in the domestic 
environment. As the current report does not provide any information on the legal 
provisions adopted to combat this type of forced labour as well as on the measures 
taken to implement them and to monitor their implementation, the Committee 
reiterates its request that the next report contain the necessary information on this 
point. The Committee points out that if the information requested is not provided in 
the next report, there will be nothing to establish that the situation is in conformity 
with Article 1§2 of the Charter. 

3. Other aspects of the right to earn one’s living in an occupation freely 
entered upon 

Minimum periods of service in the Armed Forces 

In its previous conclusion (Conclusions 2012), the Committee asked for updated 
information on the actual duration of the alternative service replacing compulsory 
military service. The report confirms that the duration has not changed since the 
previous monitoring cycle (1.5 times the length of military service), but does not 
indicate the actual duration. The Committee therefore reiterates its request to 
include in the next report relevant information on alternative service, having regard 
also to its Statement of Interpretation on Article 1§2 (Conclusions 2012). The 
Committee points out that if the information is not provided in the next report there 
will be nothing to establish that the situation is in conformity with Article 1§2 of the 
Charter in this respect. 

In its previous conclusion (Conclusions 2012), the Committee pointed out that any 
minimum period of service in the armed forces had to be of a reasonable duration 
and in cases of longer minimum periods due to any education or training that an 
individual had attended, the length had to be proportionate to the duration of the 
education and training. Likewise, any fees/costs to be repaid on early termination of 
service must be proportionate. As the current report fails to provide any information 
on the situation in Ukraine from this point of view, the Committee asks that the next 
report provide updated information on the minimum periods of service in the armed 
forces and the impact of studies or training courses followed by military personnel 
on the duration of their service in the armed forces and on the possible financial 
repercussions of early termination of service. The Committee points out that if the 
information requested is not provided in the next report, there will be nothing to 
establish that the situation is in conformity with Article 1§2 of the Charter. 

Requirement to accept the offer of a job or training 

The Committee notes that the report does not answer the questions it put on the 
requirement to accept the offer of a job or training in its Statement of Interpretation 
on Article 1§2 in the General Introduction to Conclusions 2012. Consequently, the 
Committee repeats its request for relevant information in the next report on the 
matters raised in the Statement of Interpretation, particularly on the remedies 
available for the persons concerned to dispute decisions to suspend or withdraw 
unemployment benefit. The Committee points out that should the next report fail to 
provide the requested information, there will be nothing to establish that the situation 
in Ukraine is in conformity with Article 1§2 of the Charter in this respect.  
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Privacy at work 

The Committee notes from the report that Article 32 of the Constitution of Ukraine 
guarantees that no one may be subjected to interference with his or her private life, 
except for situations provided for in the Constitution. The Committee also takes note 
of the information provided on the protection of personal data. It points out that the 
emergence of new technologies has made it possible for employees to work for their 
employers at all times and in all places, including at home, with the result that there 
is no longer a clear dividing line between work and private life. There is therefore an 
increased risk of work encroaching on employees’ private lives, including outside 
working hours and the workplace. The Committee considers that the right to earn 
one’s living in an occupation freely entered upon includes the right to be protected 
against such interference. Again with reference to its Statement of Interpretation on 
Article 1§2 (Conclusions 2012), it asks for up-to-date information on this point in the 
next report.  

Conclusion  

The Committee concludes that the situation in Ukraine is not in conformity with 
Article 1§2 of the Charter on the grounds that: 

 it has not been established that the prohibition of discrimination in 
employment is effectively implemented in practice; 

 legislation does not provide for a shift in the burden of proof in 
discrimination cases. 

Historic elements 

The situation is not in conformity on this ground for the first time. 

 

Article 1§3 - Free placement services 

25. RESC 1§3 AZERBAIJAN 

The Committee takes note of the information contained in the report submitted by 
Azerbaijan. 

In particular, it notes the information provided in reply to the questions contained in 
its previous conclusions (Conclusions 2012). 

According to the information made available in the previous report, the Committee 
noted that employment services are provided by the State Employment Service 
(SES) and that services are free of charge. As can be seen from the report, no 
updated information has been provided on the requirement of a fully-fledged free 
employment services. The Committee asks the next report to confirm compliance 
with the above mentioned requirement. In this respect, it also recalls that fees 
imposed on employers for the notification of vacancies is contrary to Article 1§3, 
even where the fees are small and aimed only at covering administrative costs 
(Conclusions XIV-1 (1998), Turkey). The existence of fee-charging by private 
employment agencies is not contrary to Article 1§3 provided that fully-fledged free 
employment services exist in all occupational sectors and geographical areas. 

In reply to the Committee’s request, the report indicates that the placement rate was 
equal to 25% in 2014 and that 407 people were employed at the local agencies of 
the State Employment Service, 59% of which were engaged in job placement 
activities. In this respect, in order to assess the effectiveness in practise of free 
employment services, the Committee asks that the next report provides information 
for each year of the reference period on: a) the number of job seekers and 
unemployed persons registered with SES; b) the number of vacancies notified to 
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SES; c) the number of persons placed via SES; d) the placement rate (i.e. 
placements made by the employment services as a share of notified vacancies); e) 
the number of persons working in SES (at central and local level); f) the number of 
counsellors involved in placement services; g) the ratio of placement staff to 
registered job seekers; h) the average length of time in filling vacancies by the State 
Employment Service. 

As set out in the report, placements made by SES as a share of the total hirings in 
the labour market was equal to 14% in 2014. The Committee takes note of the low 
market share of SES and reiterates its request concerning the placements made by 
SES as a percentage of total employment in the labour market and respective 
market shares of public and private services. Market share is measured as the 
number of placements effected as a proportion of total hirings in the labour market. 
It asks also information to be provided on measures taken to strengthen SES.  

With regards to private agencies the report indicates that the conditions under which 
private agencies can operate are provided by the Law on “Entrepreneurship 
activities”. The Committee asks the next report for information on licensing, 
operation of private agencies and co-ordination with public services.  

Furthermore, the Committee asks the next report to also contain information on 
participation of trade union and employers’ organisations in the running of the 
employment services.  

Consequently, given the low rates of both placement rate and placements made by 
SES as a share of the total hirings in the labour market for the year 2014 and the 
lack of necessary information on quantitative indicators, the Committee finds that the 
public employment services do not operate in an efficient manner. 

Conclusion  

The Committee concludes that the situation in Azerbaijan is not in conformity with 
Article 1§3 of the Charter on the ground that the public employment services do not 
operate in an efficient manner. 

Historic elements 

The situation is not in conformity on this ground for the first time. 
 

26. RESC 1§3 GEORGIA 

The Committee takes note of the information contained in the report submitted by 
Georgia. 

While deferring its previous conclusions due to lack of information (Conclusions 
2012), the Committee considered that the absence of the information required 
amounts to a breach of the reporting obligation entered into by Georgia under the 
Charter and that the Government consequently has an obligation to provide the 
requested information in the next report on this provision. 

In reply to the Committee’s request in the last conclusions, the report indicates that 
the Social Service Agency provides free employment services for jobseekers 
through a well developed infrastructure, with a central office located in Tbilisi, and 69 
municipal centers. It further indicates that labour market management information 
system (worknet.gov.ge) for jobseeking has been launched and the registration of 
jobseekers in the system started on 25 December 2013. At present, the electronic 
system keeps record of 55,139 job seekers, out of which only 667 are registered in 
the labour market management information system. The program is free of charge. 



96 

The Committee asks for the next report to explain what is the difference between the 
two systems keeping record of the jobseekers. 

The report does not reply to the Committee’s questions on quantitative indicators 
necessary to assess the effectiveness of employment service. The Committee asks 
that the next report contains information on the following indicators: a) total number 
of registered jobseekers and unemployed persons in the Public Employment Service 
(PES) b) number of vacancies notified to PES; c) number of persons placed via 
PES; d) placement rate (i.e. percentage of placements compared to the number of 
notified vacancies); e) placements by PES as a percentage of total employment in 
the labour market and the respective market shares of public and private services. 
Market share is measured as the number of placements effected as a proportion of 
total hirings in the labour market. Data concerning the abovementioned indicators 
are to be provided for the different years of the reference period.  

In addition, it also asks what is the number of persons working in the different public 
employment centres across the country, the proportion of the staff concerned with 
placement activities, the number of jobseekers per placement counsellor and the 
average time to fill a vacancy. 

With regards to private agencies, the Committee asks the next report for information 
on the conditions under which private agencies operate and co-ordinate with public 
services. Furthermore, the Committee asks also for information on participation of 
trade union and employers’ organisations in the running of the employment services.  

Considering the information provided on quantitative indicators to assess the 
effectiveness of free employment service, the Committee considers that the public 
employment services do not operate in an efficient manner in Georgia. 

Conclusion  

The Committee concludes that the situation in Georgia is not in conformity with 
Article 1§3 of the Charter on the ground that the public employment services do not 
operate in an efficient manner. 

Historic elements 

The situation is not in conformity on this ground for the first time. 
 

27. RESC 1§3 SLOVAK REPUBLIC 

The Committee takes note of the information contained in the report submitted by 
the Slovak Republic. 

In its previous conclusion (Conclusions 2012), the Committee found that the 
situation in the Slovak Republic was not in conformity with Article 1§3 of the Charter 
on the ground that it has not been established that placement services operate in an 
efficient manner. As can be seen from the report submitted to the Committee, it fails 
again for the third consecutive reporting cycle to provide sufficient information. 

The report only indicates that an important amendment of the Act on Employment 
Services has entered into force since 1 May 2013 improving the administrative 
capacity of the provided employment services. However, the Committee notes the 
critical assessment of the public employment services in the European Commission 
2015 country report, 
(http://ec.europa.eu/europe2020/pdf/csr2015/cr2015_slovakia_en.pdf) that, 
notwithstanding the legal amendments mentioned above, limited progress has been 
achieved in enhancing the capacity of public employment services (PES), as the 
reform is on-going with completion foreseen for 2020 only.  

http://ec.europa.eu/europe2020/pdf/csr2015/cr2015_slovakia_en.pdf
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From another source, the Report on the Social Situation of the Population of the 
Slovak Republic for 2014 
(https://www.employment.gov.sk/files/slovensky/ministerstvo/analyticke-
centrum/english-version_kvalita-tlac.pdf), the Committee notes that according to 
statistical reports, in 2014 in Slovakia, there were 385,661 registered jobseekers on 
average. In comparison with 2013, the average monthly number of registered 
jobseekers fell by 29,345 persons (7,07%). In 2013 there was a monthly average of 
415,006 registered jobseekers. In 2014, a total of 16,046 job vacancies were 
available in the national economy on average. Compared to 2013, the number 
increased by 6,6% (by 998 vacancies). The Committee considers that the number of 
vacancies notified to the public employment service is particularly low.  

The Committee notes, in the European Commission Country report for 2015, that 
the unemployment rate remains above the EU average (12,5% vs 9,9% in the EU-
28 in December 2014) and is mostly structural and long-term in nature. The above 
mentionned report points out that the public employment services have limited 
capacity to provide personalised services, in particular to those furthest from the 
labour market, such as the long-term unemployed, the low-skilled, young people and 
Roma. The average ratio of staff to registered job seekers is one front-line officer to 
600 jobseekers. The Committee notes that the number of jobseekers is too high in 
relation to PES staff, and that the report does not indicate the ratio of placement 
staff to registered job seekers.  

Therefore, the Committee recalls that services must operate effectively throughout 
the national territory and with respect to all sectors of the economy. The main 
function of such services is to place unemployed jobseekers in employment as well 
as employed workers looking for another job. However, in the present situation, 
taking into account the low number of vacancies notified to the public employment 
services, as well as the limited capacity to provide personalised services, in 
particular to those furthest from the labour market, the Committee considers that 
public employment services do not operate in an efficient manner. 

The Committee asks the next report to provide information on measures taken to 
ensure effectiveness of public employment services to provide personalised 
services, in particular to the long-term unemployed, the low-skilled, young people 
and Roma.  

The Committee consequently asks that the next report contain information on the 
following points: a) number of jobseekers and unemployed persons registered with 
PES b) number of vacancies notified to PES; c) number of persons placed via PES; 
d) placement rate (i.e. percentage of placements compared to the number of notified 
vacancies); e) average time taken by PES to fill a vacancy f) placements by PES as 
a percentage of total employment in the labour market; g) respective market shares 
of public and private services. Market share is measured as the number of 
placements effected as a proportion of total hirings in the labour market.  

Additionally, the Committee asks for data on: a) the number of persons working in 
PES (at central and local level); b) the number of counsellors involved in placement 
services; c) the ratio of placement staff to registered job seekers.  

Information on private employment agencies and how they are licensed, operate 
and co-ordinate their work with PES is also needed. 

Lastly, the Committee asks for information on the participation of trade union and 
employers’ organisations in the organisation and running of the employment 
services. 

  

https://www.employment.gov.sk/files/slovensky/ministerstvo/analyticke-centrum/english-version_kvalita-tlac.pdf
https://www.employment.gov.sk/files/slovensky/ministerstvo/analyticke-centrum/english-version_kvalita-tlac.pdf
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Conclusion  

The Committee concludes that the situation in the Slovak Republic is not in 
conformity with Article 1§3 of the Charter on the ground that the public employment 
services do not operate in an efficient manner. 

Historic elements 

In Conclusions 2016, the Committee concluded that the situation is not in 
conformity on substantial issues. 

In Conclusions 2012, the Committee concluded that the situation in the 
Slovak Republic was not in conformity with Article 1§3 of the Charter on the 
ground that it had not been established that placement services operate in an 
efficient manner. The Governmental Committee did not deal with this 
situation. 

In conclusions XIX-1 (2008), the Committee had concluded that the situation 
in Slovakia was not in conformity with Article 1§3 of the Charter on the ground 
that it had not been established that the right to free placement services was 
guaranteed. The Governmental Committee did not deal with this situation. 
 

28. ESC 1§3 SPAIN 

The Committee takes note of the information contained in the report submitted by 
Spain. 

The Committee noted in its previous conclusion (Conclusions 2012) that free of 
charge public employment services are guaranteed under Law no. 56/2003. They 
operate as a National Public Employment Service (state level) as well public 
employment services run by the autonomous regions. 

In its last conclusion, the Committee found the situation in Spain not to be in 
conformity with Article 1§3 of the 1961 Charter on the ground that it had not been 
established that free placement services were functioning in an effective manner. 

The Committee pointed out that in order to assess the effectiveness of employment 
services it looks at a number of performance indicators, such as the number of 
vacancies notified to employment services, the number of placements made by 
these services and the average length of time to fill these vacancies. The report 
does not answer the Committee’s questions. 

The report states that a Single Job Portal was set up to be used as a database for 
registering applications for and offers of employment throughout the country. The 
Committee notes from the report, however, that this Portal is not able to provide 
information concerning the performance indicators of employment services. The 
European Commission’s 2015 report 
(http://ec.europa.eu/europe2020/pdf/csr2015/cr2015_spain_en.pdf) states that the 
Single Job Portal has been operational since July 2014, although it seems no 
improvements have been made to the posting of job vacancies since the launch 
stage. 

According to the report, co-operation between public employment services and 
private placement agencies has also been strengthened and governed by the 
Reference Framework adopted by the Autonomous Communities in 2013. With a 
budgetary allocation of EUR 30 million for 2014, the Public Employment Service will 
fund private agencies according to the placements made. The report also states that 
Law N°. 18/2014, of 15 October 2014, adopting urgent measures to stimulate 

http://ec.europa.eu/europe2020/pdf/csr2015/cr2015_spain_en.pdf
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growth, simplified the rules governing the activity of private agencies and abolished 
all restrictions concerning their territorial field of action. However, the European 
Commission’s 2015 report states that the administrative ineffectiveness risks 
impeding public-private co-operation and that no plan has yet been announced to 
evaluate the performance of private agencies. The Committee asks for comments to 
the European Commission’s report. 

In addition, the Committee notes in the report that the Long-term Activation 
Programme for Employment 2014-2016, which was adopted in 2013, will provide a 
framework for all political interventions concerning the labour market and public 
employment services. 

The Committee finds that the envisaged measures, presented above, certainly aim 
to guarantee effectiveness in public employment services, although the impact of 
these measures will only be seen in the years following the reference period. 

The Committee refers to the findings in the European Commission in its 2015 report, 
stating that there has been only limited progress on the recommendations 
concerning social problems, the struggle against the segmentation of the labour 
market and the strengthening of public employment services. The modernisation of 
public employment services is still lagging behind and risks having negative effects 
for the implementation of employment policies. Further, the reduction in the number 
of staff between 2011 and 2014 could have a negative impact on the implementation 
of new measures to promote employment (see the European Commission’s 2015 
report). Following the Recommendation of the Council of the European Union 
concerning the national programme of reforms in Spain for 2015 
http://ec.europa.eu/europe2020/pdf/csr2015/csr2015_council_spain_en.pdf), the 
Committee also notes that there has been limited progress recorded by Spain for 
speeding up modernisation in public employment services and resolving regional 
disparities. 

Considering these evaluations, in addition to the information made available, the 
Committee finds that the measures taken during the reference period did not make it 
possible for public employment services to function in an effective manner. 

In order to be able to assess the actual effectiveness of free employment services, 
the Committee requests that the next report provide the following information for 
each year of the reference period: a) the total number of jobseekers and 
unemployed persons registered with the Public Employment Service (PES); b) the 
number of vacancies notified to the PES; c) the number of persons placed via the 
PES; d) the placement rate (i.e. the percentage of placements compared to the 
number of advertised vacancies); e) the average time taken by the PES to fill a 
vacancy; f) the number of placements by the PES as a percentage of total 
recruitments on the labour market; g) the respective market shares of public and 
private services. Market share is defined as the number of placements made as a 
proportion of total recruitments on the labour market. 

Furthermore, the Committee requests data on: a) the number of persons working in 
the PES (at central and local level); b) the number of advisors involved in placement 
services and the ratio of placement staff to registered jobseekers; c) the 
coordination between central and local employment services (one of the objectives 
of the National Reform Programme 2012 and 2013). 

Lastly, it is requested that the next report provide information about the participation 
of trade unions and employers’ organisations in organising and running employment 
services. 

  

http://ec.europa.eu/europe2020/pdf/csr2015/csr2015_council_spain_en.pdf
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Conclusion  

The Committee concludes that the situation in Spain is not in conformity with Article 
1§3 of the 1961 Charter on the ground that the measures taken during the reference 
period did not make it possible for public employment services to function in an 
effective manner. 

Historic elements 

In Conclusions 2016, the Committee concluded that the situation is not in 
conformity on substantial issues. 

In conclusions XX-1 (2012), the Committee had concluded that the 
situation in Spain was not in conformity with Article 1§3 of the Charter on 
the ground that it had not been established that free placement services 
operate in an efficient manner. The Governmental Committee did not deal 
with this situation. 


